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A uat.i.n, Taxaa

iesy ir:

‘1 Bavorus Fund m
jad to the tnxpayex,

Ve arb in rzgeint oR your Xetter of June Z4, 1930,
wierein you sdvige ¢Xat\n fa avinR an opinion of Je¢ He

Broadhurat. sie 2 &, d40ied Janwary 8, 1037
adéTossed to youps § eonumber of 4houssAds of
dollare in tha n ‘ ¢ taxes provided oy, a8

- yourwers advisad ik pinden, had been roV «auimm
70472, Ravired Olv, ‘ . Toxes, You furthsr 6all cur

ntmnﬁ.ﬁn te our drted Maroh 13, 1939, mo
whi s\ ret _ view of the presoat ade
minlstresion of tho hgtoThay, Ge asralts rtacat and whigh

R eopthy i 2 Broddhursy e epmi\:n You then advise
ug Alny recuests 'w Bouy uade of t0 renmﬂ. taxes thus

ool pon fadth of XNr, Shurstts & and
whii ok hessily ooliscted i our opinion, stod Maren
13, 188 ghoat, You recuest our opintion as to whwther
or nct 1y ptatutory myovision of any other way than

by en eedof Lhe legielature that money wrongully eolleoted

wiier & prioy ohHindan asn e rafwdéd to the taxpayer, Irom

tho text of your letter wo undsrstand that tle meney o ques-
tion hes besn placsd in the Sensral Revenue Zund of the Btato
ngmq

It is regrettable but 4t seoems that thinan of thia
km& must gsopetimes ooour under our aysten of goveranment, The
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law zelos the ‘ttorncy Genersl the legrl riviser of the heeds
of vtho varlous cennriments of the state roverament. Article
09, ‘evised Civll <tatutes, Mo one co=n ask of the heed of
stete departmant thet he do more thean {ollow the advice of
the lege) ndviser thus provided for him by tho stote.

trticle 5, Gection %, of the Constitution of Texas
srovides th~t "no money shall be drawn from the Treasury bat
i 0 sursunnce of speciric appropristions nece Ly law,” In the
ense of l'mnlon ve Lookhryt, Ltate reasurer, 114 f.be (2)
218, the tressurer had placed cortein n:neys in the General
Revenue fund of the state and the actlon was une of mandemus
to couipel the treasurer to pey the mount thereof to the
ralsiore. wo cuote from the oplnion of the Suprems Court as
follows:

“{Z)s I t is shown that respondent, ast-
Inz on the opinion remdered by the ‘ttorney
Zeneral, devcsited thls momay in the zemeral
revenuo fund of ihe state, Respondent hns
in ho manner profited Ly such setion on his
irte Ee in good faith deposited such money
in the genor=al reveaus fuxl, which now ree
quires that it be appropristed by the Legis-
¥ eccordnnce with the provisions of
soction & of article 8 of the Constitution.
Respondent does not now have in his posses-
sion suoh funds, aad, therefore, he is une
able, without an act of the Legislature, to
pay saune to those ontitled thereto., Heving
complied with the mévice of the Aftorney
Genernl, in making such transfer of funds,
1t vould be both unjust and unfair to unl er-
take by wrlit of manlamns to goxmpel the
trecsurer to poy this smount of money out
of h's personal funds. It wvas contrary to
lew for the funds to be deposited in the
genarrl revenue fund, a3 was Jdone, but they
hnve passed beyond the coatrgl of the
troosurer, and it is now impogsldle for the
trecsurar Lo pay to relator the axcunt of
funds ao ¢eposited with him,*

It is perhaps not out of niace faor us to polnt out
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thnt the Leslslature bng rrovided n method by whlch a tax-
payear oen protect his interests wien eniled upon to pay e
taz wh ch he believes is act due. %o rofer to iArticle
7057b, Tevised Civil Ltintutes, psraitiing the payment of
suoh taxes under protest and the conse uent plroing of the
same in the suspense rocount froz which recovery zay be
mnée by the taxpayer upcn cotablishing thet the tex wes
wronglfully exacted from hixm. The taxpayer not having a=-
valled hims: 1T of thizs statute nnd the zi:aey having beea
pajd into th- penerrl revemue fund, our answer to your quUese
tion i3 ¢ negrtive one.

Yours very trmuly
ATTOTMREY GERERML OF TEXAS
By Gleyr # Lowwes

Glenn R, Lewls
Asaistant_
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Viela 3

FIRST ASSITTANT ATTORNEY GEVERAL

APTROYED:

- Opinfon Committes
By RuF

Chalrman



