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Upon such refusal the Stuards brought sult against the Tax
Collector to obtain a writ of mendamus commandlng the Tax
Collegtor to receive the amount so tendered. The writ was
denied and the decision of the trial court was afrirmed. -

The CGourt held that under the statute the State Comptroller's

regulations requiring Tax Colloctors to refuss to accaept tawes
tendered without the poll tax on the tax payer's wife was a
valid regulation. The Court in said case, speaking through

Chief Justice Conner, sald further:

"The facts here show without dispute under the Consti-
tution and laws that the entire tax asseszsed againet and
due from the relators, J. B. Stuard and wife, was §$1.75
more than the amount of taxes he tendered to the Collector,
and it i858 s very familiar principal announced by numerous
decisions in this State that a creditor is not bound to
accept a sum less than' that which is due from his debtor
in full discharge of the debt, nor is a debteor under those
decisions entitled to an acquitence upon a tender to his
creditor or collecting agent of an amount less than is
due from him."

In the case of State v. Fulmore, 71 S. ¥W. 418, by the
Court of Civil Appeals, but in which a petition for writ of
eorror was denied by the Supreme Court, where the tax collector
demanded an {llegal tax in addition to the amount of taxes
legally due, the Court salds '

"..cvbacause a part may have been illegal did not relieve
appellee from liability for that part of the taxes about
whieh no objection eould be urged on the grounds that the

levy or assessments was invalid.  In order to escape liabliity
for the interest and penalties zllowed by the statute, he
should have tendered the amount of taxes legally due."

0f course, if the Texas & Hew Orleans Railroad Company
hed before February 1, 1839, tendered all of the amount due and
the amount which it later pald, and had kept its tender goold, Lt would
not have been liable for the penalty. See: State v, Hoffman,
201 S. W. €53, by the Supreme Court of Texas; Ramey v, Clty eof
Tyler, 45 3. #. (24) 359; First Nationael Bank of Lampasas v. City
of Lampasas, 78 S. W. 42; St. Leuis Southwestern Ry. Co. of Texas
v. Independent School Distriet, 50 S. w: (24) 703.
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But i1t is equally true that when the tax payer tenders
an amount in full payment of all his taxes, which amount ias less
than the amount of taxes which he owes, such tender is not effec~
tive and should not be considered in determining the amount of
the penalty to be charged against him. This rule, in addition
to being supported by the authorities, is a very reasonabdble and
logical rule, the purpose of which is to prevent a tax payer from
tendering an amount a little short of the total amount dus, in
the hope that it will be aocepted in full payment, and with the
knowledge that if it is not accepted, the penalty will be on
the amount above the amount of the tender only; and in the event
it is accepted as part payment, collection will probably not be
made of the small balence. It is eszential for the collection
of taxes that the tax collector not de placed in this compromising
position.
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