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‘mnﬂ GENERAL

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable Toa C. King
State Auvditor end Xfficlenoy Expart
Austin, Texas

Dear Zir:

partmsnt eones
se-te Trclnaror in the pay-
hioh havy Lahn Lfssued to state ea-
8 been assigned by sald
- Tsquest you have asked
17 queetions) concerhing the above stated general
proyos . Your questifng will ba answered sep~-

; ¥ the order in which they sppear in your

~. \ip true acgocunts of the re-
and expsnditures of ths publie

"*Is this provision mandstory upon
the States Treasurar?”

in your first question evidently you ars re-
rferring to Article 4372, as amnsnded by the 42nd Legis~
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lature in 1931. Sald srticle reazds sg follovs:

"The Tressurer shell keep tTue mccounts
of tle receipts and ezpsnditures of the pub-
lio0 ~wneys of ths Tressury, and closae his
sccountes annuelly on the Jiet dey of Aupust,
vith the proper lepel vouohers for the same,
distinguishking Petween the Teceints and dis-
tursenents of esch fiscal year.™

You are sdvised that Article 4372 makes it
mandstory upon the Steate Treasurer to keep true ag-
counts of the receipts and expendituras of the publie
treasury. Your ettention is also called to the fact
that the legisleture has not left the mstier of the
keering of the accounts to the State Tressurer’s die-
creticn entirely, but hes passed fnumsrous artioclss
from time to time which define the type of records
and sccounts 1o be kapt by sald State Treasurer.

In connection with your questlios number 1,
you have asked the following qguestions:

*2. Doeg thes provision *true agcnunts
ef . . . expendituree of prublic asneys’
mean that the State Treasurer muet keed
e record/or account disclosing only the
nomber and exount of Steate warrants »aid
by him as Stete Treasurer?

"3, Or dces ‘trug eccounts of expen-
ditures of public noneys' mean that the State
Treasurer must keer & record/or account set-
ting cut in detail the number and anount of
eacl. state warrent received ard paid by him
as Stazte Tressurer?

"L. Does tirds statute mean that the
Statqe Treasurer must alzo keep & rescrd/or
socount getting out the person, corporation,
bznk, etoc., whe presentead such warrsant to
hix 28 State Treasursr and whoe reveived pay-
ment thereon’

#h, Or doe¢s this statute mean that he
must also keep an sccount/or record showing
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that trne state has 4iechorrged ite obiiration
ts the payee cof such warrang?™

In enswer to the sbove quoted questions, you are
advised that Article L1382 of Vernrn's innotsted Civil
St=tutes, as esmended by the 4(2nd Legialature in 1631,
ccntrols the type o7 register to be kapt by the Stats
Trezsurer to show the issuernce and paynent of warrants.
Seid article reeds as follows:

*The Tressurer shall keep rsgisters of
varrant g fasued, one for escht clasy of warrants.
The C2rpriroller shall furnish lists of warrants
issued, whioh lists shsll be coxpared with the
varrants and gshall c-natitute the Tressurer's
registers of warrants issued, The amcuntis of
varrante issusd sbsll be added by the Treasurer
and rroved scainat the totals cf the werrsat reg-
{aters. The Jdete Of yreyment of all warrants shall.
be stamped on the above registers. The Treasurer
shall kesp & ‘warrants pald register.' Iz this
regiaster the warrants shall be entered each day
when pajd; the number and smount of sach warrent
paid deing entered. Farrants skall be grouped by
classes and separate totmls of warrants paid from
eac: . fund shall be shown, &8s well as the gramad
total of 2ll warrants rald esch day. The Treas-
urer shall furnish to the Comptroller sach day
& ccpy of ths warrants >4id rezister showing the
varrants rald. The Tressurer zhall kesp & reg-
ister of warrantse ceancelled, on which ghsil be
eantered the details of ell warrsntes cancelled.”

It is tc be noted that the "wvarrente paid register”
which the State Tressurer aumat keep, undsr the authority of
the above guated article, must state the number and smount
cf each warrant paid, That informtion concerning each war-
rent 1a to bde entered <n the 2ay vhen the warrant is paid.
In other words, th:2 Legislsture has aot l1eft thle matter up
to the dlecretion of the Treasurar with the Lrcad duty on
gaid Tressurer to keep trus acceounts and expenditures of
rablic moneye, but bas gcne further sn® has gtated specif-
ically what inforastion shall be c¢cutsgined ian the warrants
rrid reaister. Tha Legisiature hes not provided herein
that the wvarrants pald register shall indicate tc what
person or firm the warrant was actually pald. Under
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Article {382 each warrant ls o be set cut asepasrately

~ 4n the warrants raid rsgister as to the puaber of said

warrant and amocunt. The Tregsurer's register of var-

rants issued is furnished him by the Comptroller after

such warrantsa are i1ssued. 1In thils respect it is to te

poeirted out that such warront register, & copy of which

the Ccaptroller mskes and furnishes to the Treasurer,

_ contains the 1nrormatio1 Tequired by Article L4359 28 fol-
lovse:

- ®"And such register shall coneist of
an entry of the smount ©of the werrant,
nams of the page, apprropriation to whioh
charged, and such other inforamation as may
be dgexad sdvisable by the Comptroller.*

A copy of thils warrant register is kept by the
Treasursr, end it is only when the werrsnt is aoctually
paid that the seme is to ba entered into the warrenta
raid register. In this zmenner the Treasursr is provided
with a record vhlch shows when the warrant was psid, end
thereby whan the state has discharged its cblipation on
such warrant. The actual psyment by the Treasurer of the
warrent is under the suthority of Artiole 4371, whioh pro-
vides in part as follows:

"The Tressurer s8hall ccuntsrsign and pay
2ll warrants drawn by the Coaptrollsr on ths
Treasury vhioh are authorized by law . . ."

: By wey of sumnary, therefore, the Legislature
h&a not left the question of the type Oof varrent register
t0 be kept to the discoretion of the State Tressurer under
the genersl provision that he keep trus accounts of the
exrenditures of public monays, but the Legismlature has gonse
further ané hae epecifically defined the types of register
to be kept by the State Treesurer snd the information to

be contained 1in such register, It is the orinion of this
department that Article 4382 must be strictly ocmplied
with by the State Tressurer in keeping the reglsters end
agcounts,

"6, Certein banks, warraat ccmpsnies,
and finance companies have followed the
precticea of lending money to atate emrloyees
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which loans are secured by an assignment
by the smployee to the varrant coapany of
21l warrants due such employes by the
state. The fora used by Join Tos Company
reads as follows:

"t Tats 193 _rate _ % &
Date  CredlI% FEalanoce
*Leaeived from John Dos 2 2
Comapany the adbove aacunt
as an advanced payment ¢ &
to me for the purchase
of a warrant or chesk 2 £

due =@ by the State of
Texas or Federel Government in the emount and for
the psriod stated below., 1 heredby certify that I
have not given sn order or assigned sasild warrant

or check to any other individual, firm or corpora-
ticn. I hersby authorize delivery of =ald warrant
or check to the sdove Company, and agthorize said
Company to endorse saas for me when receivel. The
discount on this item is to be on the full amount
of warrant or check. Tor value received. This or-
der is irrevocabls until tie above smount is fully
pald, including 10% attorney's fees.

{ ) Rlue { ) v¥hite

¢ Galary _
Signature
153 —
{apartaent
% Tipenses

¢« s o «a ® & s €« = LI T | . « & & - . . o 4 e = « .

"Thig form ias oot sworn to before a notary
publio.

*la) Is this assignment legzal?

; (b} If so, is it binding upon the Comptroller
of Tudblic Accounts or e publio officlal or enployes
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vhe distributes such warrapte 20 thst upon
the préaentment to him of tils sssignment

Ne ouet daeliver to the apsiguee wil varrants
or any varrant in his pogression in which the
essirnor L8 naned vayee?”

The instrument which you enclose i& ons which
the giates ezployse sigre prior 4o the issuance to him of bis
atatg pay varrant. The instrosent thaerefore operates in
truth and in fect es o golary gssicnmendt, and aust de con-
siler«d ag sucli. The vaiidity ¢l suck instrument depende
upen tha assignadbility of the eglsry of said ezployes,
wvhick selary the warraot represents. 1t is to be pointed
out that the eseigoment colls for the rurchase or trensfer
of tre warrent or chesk dus the gmployee. Thils instrument
end the guestion you ask ecntenplete, therefore, that the
instrument is a2 esnignment of g2 werrent or c¢heck due the
suployce because of salary which has bsen earned. In this
canection it 1s to bs polnted cut that the unearned salary
of s publle orficlel cannct be assigned. & Corpus Juris
873 contelns the follewing language:

"The resscn for the rule is not & desire
tc protect the private intersst of such of-
ficers, but is one cf public policy, based on
the necersity of sacuring the gfficiency of
the public service by insuring tbat the funde
provided for ite meintenance shall be raceived
by those who are to performthe work, gt the
periocds eprointed for their paymenta.

“Applications of rule. The rule that
en officer cannot make & valid assignment
by enticipation of his salary or fees ns
been applied tc many different clesses of
officers, including army officers, naval
prficsrs, superintendent in dapsriment of
public charities, eagsistant parlismentary
ccuntiel for the treesury in Tngland, clerks
in the United States treseury derartasnt,
‘ngpectors of custowg, mall gsrrisrs,
lighthouse keepers, cournlty asgeasorsy,
ccantry treasurers, clerke of the paace,
clerke of cuurt, casters in chencery, re-
ceivers, district or prosecuting atiorneys,
sheriffs, rolicenen, s=nd municipel firemen.™

<3
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Ti.e Supreme Court of Texas in thes case of
State Nationel Bank of El Faso vs. ¥Fink, 24 5, ¥,
256, held that the above quoted rule applies in
- Texsas, and stnated as follova:

(at pages 257-258)

". « . The law provides compensa-~
tion for official sarvicse in order to
enable the officer to be free from the
cares of meking provision for his own
support and that of his fazily during
the term of office, that he may dsvotie
bis wiole time to the discharge of the
duties of his office. If such officer
is permittad to sssign Lis salary or fees
before sarned, bhe may thus deprive him-
gelf end family of this support, and to
ssoure it he must lock to some other
gource, theredby depriving the state of
the csreful 2nd thoughtful attention that
the public interest demands. A hungry
man {8 weak in the presence of teunptation,
no matter vhat msy be his ability to withe
stend it in a state of iddependence. To
deprive such an officer of the means of
daily support for himself and family,
while his bime must be given to work in
which he oan expect no relief, would de
a8 strong inducmment to resort to methods
whieh, 1f not dishonest, would at least

- bte inccunalstent with the public good, and
the dignity of his office be deatroysd by
losing the respeot and confidence of the
public L ] L] - L ] "

See¢ also the case of Williams vs., Ford, 27
8. %W. 723.

As to jJust wiich employeec are considered
public officlals under the hclding of the Supreazs
Court of Texas in the Fink casze, surrs, is undecided
in Texas. Ve can, however, see the extent to which
the rule has bean extended in the quotation from
Corpus Jurias, supra. The Court of Appeals of Kentucky,
in the cass of Schaitt vs. Dooling, 140 S. w. 197,
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held the ruls to arply to s fireman. In 80 holding
the court defined the term "public officer™ as it is
used in this connection, as follows:

(at page 198)

"The words °'rublio offloer,' 2s unsed
in these opinions, mean cne who renders a
Tublic service; e mervice in which the gen-
eral publio is intercated. ¥For 4if it were
.not so the resson for the ruls would be
wenting, inssamuch as all the opinions ex-
pressly declare that the rule ig not
adopted for the benefit of the one render-
ing the sarvice. Is a firemsn a pudblie
officer within this meaning?™

The Supreme Court of disscuri sxtenied the
rule to an assignment made by a post ¢ffice mail ocar-
rier. BSes State vs, Williamson, 23 5. V. 1054.

The rule announced above, howaver, does
not apply tc ealaries or vages or fees of public of-
ficers which have been esrned, sithough the saze are
upeollsoted. The Court of Civil Appeals of Tezss, in
tha case of Sanger vs, Clity of Wwaco, 40 5. W. 549, writ
of error refuned by the Suprems Court, so held. The
court stated a= follows:

(et page 550)

" « « « v8 d0 not hold that an of-
ficer cannot agpign Lis earned fees or
sslery, because the right to do go vould

- not produce the same rasults that would
follow the enforced epplication of such
compsnsation to the payment of his debts.
If the money were in the treasury to
pay the officer for the services rasndasred,
thers would bs ne inducement to sell his
claim for iless than 1ts face valuse; and,
if the money vwere not on hand to pey for
the services rendered, it might be nevu-
essary for ths cffloer to discount hile
clainm, in order to get the mrans to sup-
port himself and family . . . ."
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The same principle veas announced by the Court
of Civil Appesls of Texas in the case of Thoapson ve.
Cullers, et al, 35 S, €. 4L12. The court etated as
follove:

MIt iz clearly izplied from these
suthorities and the others cited in ap-
pellant'a brief that when the official
servioss are performned, and the salery
or fees ecarned and dus, pudlic policy
¢oes not prohibit their assignment . . ."

The Gelveston Court of Civil Appeals in the
cass of Bates ve, First Stete Bank in Chaldwell, 105
S. W. {24} 784, writ of error dlsmissed, held that e
public officer's fees were assicnadble after the sane
haed been earnsd, regardlenss of the fact that they had
not been sollected from the State Coaptroller, and a
state warrant for the seme had not been iesued. Ths
holding in thet case concerned fees of a tax tolleotor
which had Leen assigned after they had besn aarned, but
prior to the lssuance of a stats warrant by the Comp-
troller in paymsnt of ths cane.

You are advised, therefore, that the unssrned
salary of & publiec officlal 1s unassignadble, dut that
the portion of his wages or sslary which has Been sarned
nay be assigned prior to the time & warrant in payment
of the gamea ig¢ issued, In this connection your atten-
tion is agein celled to the fegt that the purparted in-
strunent considered in this opinion r:-eites that the
warrant or check is due the employse.

Your attention is further called to the fact
that where wages Or salary ware properly assignable
because ths sazne had besn earnsd, but a warrant for the
same hsd not m3 yet been issued, Artiole 616%5a, Section
6, Vernon's snnotated Civil Statutes, would apply. Seid
article reads as follows:

"Such bond when so aprroved by the
County Judge shell be filad, together
with the sajid affidevit, in the County
Clark's office in the County in whioh said
loan broker is located and doing dusiness,
and the said tond shall be recorded at
length by the County Clerk 1n & well bound
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beok kept for thet purposs, Tiat ezxch sg-
siznment of weges or comtract providing

for the perchege of vayeg, norijpeges, iewer
of Attorney to colleet or ofhey transfer of
the splary or veges Of o married man and
each bill of sale or chattel mortgsge upon
houselkold or kischen furniturs of s married
man shall be vold arless the :ane be mads
enf! given with the ¢onsent of the vife, end
such consent shall be evidenced by the wifle
Joining 1in the sssignument, morteege, Fowy
of ~Attorney to ¢ollacgt, or other tranafer
gf szlary cor weres znd the sicning of her
nane thereto and by her separate ackrowledg-
ment theyeson, taken end certifisd to by &
rroper of Picer, substantially in the mode
rrovided for the acknowledgment of a2 wife
in the conveyence of 2 homestead.m

The sbove guoted article would apply where
woges or gelary wers telng sesigned rrior to the izsuance
of the warrent in payment of thae seze., U necersity {9
woulé not apply vhere the warrani was saued for the
geme, because then the sare wiuld not operete 08 & vage
ase ignment, but would operate as the tranafer of a non-
nezotiable instrument or ag the casghing-in of the em-
Tloyse's ray chack,

Ia order that ve a2y be gble 10 aescertalin the
validity of an mscigpment ¢f & state warrant, It ls neo-
essary to see exactly vhat type of an instrument such &
warr~nt is. The begt exrression zs o the cheractear
cf s Btate warrant was xsde Ly Ju'ge Norrow of ths Court
of Criminal Appealas of Tezas In the C¢age of Ipser v,
ftate, S8 §. V., {28} ©5. The court stated as follovs:

"The warrant issued by the state for
"2,626.95 vag not o nagotiable instrument
in the sense thnst it would have entitled
an innocant purchaser of the warrant to
acguire from the state the amadunt steted
on the fece -f the warrant, but suoeh pur-
chaser would scquire ne more than a right
tc collzaet from the Sgete the exount that
it owed the mnpellant, nzuely, £1,626.95.
lio avthority for the issuance of the war-
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rant for the emcunt stated in {is face

or to pay the full ancunt of such warrsnt
existed. No purchaser of the warrant,
whetber in good faith or not, could
lepslly dexnsnd from the state the rayment
of mcre than the amcunt whioch was owing.
$e¢ Ency. of Law Froe., vol. 11, p. 531;
volume 7, p. Bl8; volume 36, p. 895;
Corpus Juris, Vol. 5%, g é9 8 406

Tex. Jur. vol. 11, p. 665, %

"Speaking of the negotiability of a
werrant, in the seotion of Corpus Juris
mentionad above, it 18 sald: 'It is not,
hovever, & negotisble instrument in the
senss of the law merchant so es to shut
out as against s beona fide purchaser in-
quiries =3 to its valldity or preclude
defsnses Or set-offs whioch 8ould be
asaorted es against the originel payes.

* % * As sgainst the strte the essignes
acquirea no greater rights then the party
to whom the warrant was originelly iasyed.'

*From the Seoction of Texes Juris pru-
dence mentioned, the following ia quoted:
':hile warrants sre in the ordinary form
of commercial papser, they do not possess
the Qqunlities of such peper; thsay are not
negotiadle instruments.® . . .M

Thére can bte ne guestion dut that state war-
rents are not negetiable instruments as the eane were
known under the law of merchants. TYcur attention is next
¢alled to Article 569 of the Bevised Civil Statutes of
Texas, which reesda as follows:

"The obligee or assignee of any
written ipstrument not negotiadle dy
the lsw ¢f marchante, may by asgign-
ment transfer all his interest thera-
in to another."”

%¥e are unadble to find any reason why Article
569 would not e ply to state warranta. Under the author-

24
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ity of the above quoted article, it has been held that
credit memorandum may be assigned. Se¢ Red Hotor Co,
v. Gead Motor Co., 24 S. ¥, (24) 67.

It was also held that time checks issued by
en employer are assignadble by en employee. See Aldridge
Lumber Company ve. Gravas, 131 S. ¥. 846, wris of error
dismissed by ths Buprems Court.

This department rulsd in en opinion dated
July 1, 1637, addressed to the Honorsble George H.
Sheppard, Comptroller of Fublic Accounts, which opinion
wes written by the Fonorable Scott Gaipes, First Asgis-
tant Attorney Ceneral, that whils Btute warrants are
not negotiadle instruments, thse seme may be asslgned.
Said ovpinion reads in pert as follows:

"It is the well settled law of this
£tate that State or county warrants are
not negotiable instruzments but are non-
negotieble instruments within the law
msyrchant but the title to such warrant
nay be transferred by endorsement and de-
livery, but an assignee would ascquirs no
greater rights than the party o whom the
warrant wes originally issued. In other
words, an ordinary State warrant drawn
arainat the State Ceneral Revenue Fund
“4n the hands of an assignes would bs
subject to the sane defenses and offsets
which could be easerted against the or-
iginal payee. Speer v. State, 58 . ¥,
(24) 65, 123 Tex. Cr. hep. 188; City of
Eelton v. Earris Trust and Seviogs Bank,
273 8., %. 914, affirzed 2863 S. ¥%. 164;
Leasater v. Lopez, 110 Tex. 186, 217 s.
¥. 3933 Galloway va. Shepperd, 89 S. W,
(2d) 417 (vrit of error Aismisaed),.

"Thereafore, ansvering your first
questicn, you are respectfully edvised
that a warrant drawn against the State
General Revenue Fund 1s not a negotiable
instrument in the sense that the lew ner-
chant would shut out as apainst a bona
fide purchaser inquiries as to its val-
jdity or rreclude defenses or set-cffs

o™ g,

S W
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vhieh cou’d be asserted arainst the or-
iginal payee. .8 ageinst the state the
assignee aoquires no grsatsr rischts than
the party to whom the warrant wsa or-
iginally issued. In other vords atate
wvarrants are not negotisble instruments

himbinasrw than thoat $4451m marw ha +wace
A i VUM Wilsg 3l VLMla W whV.ilW lu-ll: M vigQlae~™

ferred by endorsexent and delivery."

You commsent in your letter on the fret that
the form for the warrant assignment is not sworn to
before a notary public. You are advised that it is
unnecescary that a written assignment be sworn to and
acknowledged. Sge 6 Corrus Juris Secundum 1099.

You Bre next concerangd with wvhether or not
sech warrant assignment is binding upon the state
s-ant who delivers the warrant to the payee. As a
general rule, valld assignments sve binding upon
the debtor or pesyer, vhen he is given notice of the
assignment. This rule has been applied by the courts
cf this stete to s situation where a non-negotiable
ingtrument {2 transferred under Article 56%¢, suprs,
end it has been held that under auch article, ir
notice 18 siven to thg debteor, Le ig bound thereby
and has to deliver sald warrent to the essirnees.
Thie conolusicn losicelly follows from the strtemsnt
of the court in the csss of Gulf C. % &, ¥, Py. Co,
v. Zldredge, 80 3. . 556, ae follows:

“srticle 309 of the Pevirsed Statutes
of 1895 provides that the assignes of any
instrument mentioned in the preceding article
may maintein an action therson in his own
name, but he shall allow every diacount and
defenee sreinst the gome which it would
have teen subjeot to Iin the hands of any
srevious owner before notice of the apsign-
ment was given to the defendant. The pre-
vious article referrsd to is erticle 308,
vhich suthorizes e pledgae or assignes of
any instrument not negotisdble by the law
merchant to transfer by assigonment hils inter-
est to another, It is true that these pro-
visions of the st:2tute uss the expression
'vritten instrument’, but we are inclined
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to the oninion that 4L cep bs locked to
in ¢rder to detarmine uncn whom the buy-
den resls to estsbtlish the fact thet rey-
sent wsgs 9ade vith netles oy without
notice 2 the szzipnaent, The siutute
provides thet the aselznzant is made
subjleet tc 211 of the iefenses before
notice of the sssignment vas civen to the
defendent. The use of the expression 'notics
of sgeignment vas ziven to the o efendent?
1:2pliea that the defendant must ba given
notice of the asasignment in order to prre-
cluds him from ssserting e settlement made
vith the originel creditor. The rule ney
pessibly te othervwise with reference to
negotisble instruments. A dsebtor who
settles vwith the c¢riginal ereditor s nnp-
negotiable clsim, »ithcout notice that it
has been transferrsd, ought toc be rro-
tected; and we are inclined to the
opinion that the burden of proof rests'
upon the asslgnee to estzblish some fact
indicating that the debtor had notice at
the time the settlemant was aade with

the original creditor. . . .*%

The sawe conclusion xsy nlso be dravn froa
the langusge of the Surrenss Court of Texas in the case
. of 8taxford Comrresns Colreny Ve, rerosrs & Yerchants
- Retional Benk, 143 3. V. 1142, as follows:

“The receipt wes not sccienable ot
conmon liw; and the purpese =f Lhe leris-
lature in enacting the srtic¢le conied
was 0 make such instrument assicnabdble,

2o tket ths pe scon to vhem sueh ingtru-
ments should be rayadble mizht asgign

tlie centract, thus placing the ssaignes

in the plece of the m=signer. Lut the
asainee ¢f ruch contraet could not have
suad tle 2-ker therecf at common law,

but must rhave used the name of the original
cbligse. To enforce the richt acguired
under article 3(E, the Legislature enscted
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article 309, Revised States, which reads: ‘'The assiznees
of any ipnstrument mentioned in ths precedirg article may
maintain en action therecn in his owvn name, but he shall
ellow every discount and d efense asainst the sare which
it wculd have besn subjJect to Iin the hands of any previcus
ownar before notice of the assignacn: vaa given to the
defendent; and in order to hold the szgignor es gurety
for the payment of the inatrument, the nscigres shall usse
due Ailizence to collect ths soms,’!

*srtiole 309 made it the duty of the bank, when it
received the receipt, to give notice to the Cospress Con-
rany of the tranafer in order to hold the obligor respon-
sible to the sssignee.

"

"In Swearingen v, Duckley it was said: 'It was the
duty of the assignee of a non-negotiable nots to promptly
notify the maker of such tranefer. It is even held that a
trznsfer, fave as betwsen the payse and the indorsee, is
not coaplete until such notice wia given . , .°

*By & strong isplicaticn article 3C9, surra, suthcerizes
the cobliger in & non-negotiable contrect to recognize the
ohligee ap the owner of the proyerty until notiried of its
apelgnment . ™

It 18 therefore the opinion of this department thot under
he holdings of the sbove quoted ceses snd Article 569, if notice
f an asclgnment or transfer 1is brought to the attentlion of the
tate npent whose duty it 18 to deliver the warrant, then said
tate agent is bound theredy and must pay the warrant to the
ssignee.

In this respect you are sdviped, hrwever, that when
otice of en aaslgnment 18 presented to the rayinz agent, whihh
sasignment showe on its fuge to be an assignment of unecrned sel-
ry or vares of a public official, the rayirg acent amust consider
uch sssipgnment as void, and may not ray the same to the assignes.
¢ pointed out by the Court cof Civil Apreals of Texas in the case
¢ ¥1111e v. Veatherford Cospress Co., 36 S. Y. 472, paymsnt to an
ssignee vnder a void sscignment is no payment, and the fees are
i1l uncollected fees of cffice e far sa the employee is concerned,
ovever, vhere the imstrument recites thnt the wariant or check is
us the enployes and there is nothing indicating the same as being
or unearned salary, the aszsignment vould have to be recognized
ithin the limitaticn of irticle 6165a-6, surrs.
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"7. Must & warrant received by a war-
rant company under such sn assignment be en-
dorsed by the payee or by soms one lesally
authorized to endorse the sane for him before
the State Treasurer is suthorized to pay the
sane to the holder thereof"

"8. If so, is the forma hereinabove set
out suffricient so e&s to asuthorize The John
Doe Comneny to endorse a warrent recsived by
:ncm by virtue of an sassignment with that

ora”?

"g. Ir this form authorizes this company
to endoreée such verrants for the paysees there-~
of, which of the following steps should he
taken by The John Dos Coapany before the GState
Treasurer is authorized to pay warrants pre-
sented to him as State Treaswsr by The John
Doe Company if the name of the payee of suoh
warrants has been endorsed upon the eaze by
The John Doe Coxpany:

*{a) MHerely present such warrants for
reyment?

"(b)} ¥ile periocdiocally a sworn state-~
ment that they {(The Jchn Do Company)} have
written euthorization for &l)] warrants pre-

- ggnted within that period to endorse the
 payee's name thereto?

"(g) Accomprny each warrent presented
for payment with a sworn statement that The
John Doe Company is authorized to endorse
the payee's nnme thersto?

+{d) Accoapany each warrant presented
for paymsnt with the originasl/or a csrbon
copy of the form herctofore set out signed
by the payee cf such warrant?”®

In these three guestions you are concerned with
the typs of information the Stote Treagurer shoulid re-
quire before he pays & state warrant to anyone but the
payee therein. There can be no question but that whan
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an assignes merely presents the warrant to the State
Treasurer without any other evidence that the sace has
bsen properly assigned to him, the State Treasurer
would be unauthorized to zake payment on the warrant
%o the assignee, This waa the holding of the ¢ourt
in the cage of Attoyao Diver Lumber Co. v. Fayne, 128
Se ¥e 278, In discussing non-negotiable instrucentsa
the court stated as follows:

" « « The checks in question having none
of the essentisl qualities of a negotiabdle
instrument payable to bearer, the mera pos-
seasion of them by the appellee raises no pre-
sunption that she 1s entitled to the rizhts
of the parson to whom they wers issued. The
evidence failed to show that appallee had ac-
quired the rizht and title of the original
owner of said checks, and thesrefore fails to
show that she was entitled to recovsr theraon.
+« « +" (Underscoring ours)

The fuprewe Court of Texss in the case of firegs
v. Johnson, 37 Tex, G088, in speakling of a non-negotiabdble
instrucent, said asz follows:

e « A mere. transfer by delivery will
not anabla tha holder to racover, without
avarcent and proof of such bona flde owner-
Ship. ® - .“

However, 1f tho warrant is endoraed by the payee
and delivered to the warrant oconpeny, zuch endoraeszent
and delivery would be sufficient to transfer sald warrant.
Your attention is called to the fact that “tate warrants
read "pay to the order of ." Honorable Ccott
Gaines in the opinion previously quoted from, gtated as
follows:

", « « but the title to such warrant may
be traneferred by endorseznent and delivery,

»in other vords state warrants are not
negotiable instruments further than that title
zay be transferred by endorserzent and delivery.®

In the case of City of Belton v, ¥Harris Truet and
cavings Bank, £73 ~. 7. %14, the court stated as follows:
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"That munlclipal warrants are not negostinble
instrucents within the law merchant, further
than that titls pay bs trangferred by incoras-
went and dellvely, iz well settled.”

The V.aco Cou:t of Civil ~preals in the case of
eod v. Cparka, 42 ¢, vV, {(£d) 142, stated &2z follows:

rHEowever, tha asre fact that the instru-
ment wag nonnegotlable 1n the sense that & pur-
chaser of negotiable japer who buys for & val-
uablie consicderation without notice, takes the
seis free of equities in favor of the reker,
does not witizate agalnat es essignuert of the
obligation evidenced thereby ty indorsezent
and delivery of the instrunent. “hather it be
denoninatsd a note or not, it was the primary
obligation to pey and was the evlidence of the
debt. The fact that it was rode payable to .
F. 'parks or order, evidenoces the intention of
the parties thet title thereto should pass by
indorsament and delivery of the instrament, and
zuch wgg the effact therecf. . « .7

It 48 ths opinion of tile dapartment,therefore,
that while & Stete warrant 1s pnot & negotiable instruonent,
the sace may be transfsrred by endoreerent zand lelivery.

Ir anawer to your cquestion nuzber 8, we are unl-
&ble to see any rsason why the form which you lanelude in
your lstter would not be sufficisnt to anthorizes the John
oe Coxzpany to endorse a warrant recelved by thew: by virtue
of an asslignuent,

Ia your cuesticn nuuber € you ares concar-ed with
the suthority of ths Treasurgr to recosnize an endorseanent
rade Dy & warrant compiny in the nave of tlte rayes under
the acthority of the previously discussed power of attorney.
There ¢&n be no qusstion LHut that when the Trefazurer &EYS
a warrant endoreed in thile manner he does so 8t his peril,
As pointed out by the court in the case of millis v.

eatherfond Compress Co., 60 ‘., v, 472, pavment to an as-
sl onee undera void assizgnient is no payzeat at all., There-
fors, the Treasurer should reguire such inforzatlon con-
corning the autherity tc endorse payeo's nams cn & warrant
85 he fesals will prctect himself. There e¢uan be no ques-
tica but that the wetlhiod you suggest in nucber & {4 -
that of acoompenying each warrsant with the orininal or a
copy of the suthorization - would be the method that would
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best protsct the Treasurer. lowever, any of ths methods
you suggest would be gsufficlent if in frct authority for
the endorsenent had dosn given by the payee, The pro-
blem which thls guestion presents is one cf proof in case
of 8 conteat arising over = particular warrant and not a
probles of authority of the Treasurer,

"1C0. 1If the foix heretofore set out
1s not sufficient to authorize ths John Toe
Cozpary t0 endorse upon & state warraant the
naze of the payee, what steps would have to
ba taxen by that company before the Ctate
Treasurer would be authorized to pay the sane
to The John Toe Company? vould The John Toe
Cowpany have to flle with each stete warrant
upon presentzent for payment, a power of at-
torney to eadorse thae nace of the payee upon
the saue?"

This department is unable to find any reason
vhy the enclosed authorization would not bs aufficlent
to authorize the John Doe Conpany to endorse the atate
warrant in the nage of the payese, The endorsezent is
part of the written assignment plan and as has bheen
previously stated, such assignment fpes not have to be
acknowledgad or be undsr ocath.

"1l, 1If your answer to guestion nuamber
five 18 in the negstive, is there any stat-
utory or constitutional prohibition whioh
would prevent the State Treasurer from re-
quiring a power of atiorney to be flled and
by so doing keep &«n account/or record show~
ing that the state haa discharged its ob-
ligation to the payee of such stats warrant?

"12, COr is there any statutory or {on-
stitutional provisicen requiring the 3tate
Treesurer to keep &dcounts/or records showling
that the state has discharzed $ts oblization
to ths reyee on A state warrant’®

As previously pointed out in this opinion, irtiole
43682 reguires that the 5State Tressurer registasr each warrant
shes the saze is paid in a "warrant paid reglster” and
sald register is to show the number and amount of said
warrant. This 18 the record that the ilegiaslature has
provided for and which shows that the state has discharged
ita o:ligation on a particuier warrant., However, there
1s nothing in Article 4382 or in any other statuta or in
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the Counstitution which would probibit the “tate Treasurer
from keeping a record showing to wvhem a perticular verrant
was pald, although, o8 previsusly pointed out, the same
is not recuired under Article 4382, In line with what
heg been previcusly steted, the State Treasurer would have

to regcornize en acssipnmeant of 2 state pay verrant rerard.
less of the fact thet the assignes d4id not furnish the
Stete Treasurer vith the power of attorney signed by the
poyse. There can be no questinn but that unier the de-
cigions in this state, ond under Article 569, such a
vritten essignmsnt a9 is enoclosed in your lettsr would
be surficient to 282ign valldly a payee's interest in =
state pay warrent, ond such asgignment w:itnld have to be
recognized by the State Treagsurcer when the sane 1s pre-
sented to hia with proper snd sufficient evidence of

the transfer.

n13, If no statute or conmstitutinnal
rrevision prescribes the manner whereby e
governmental function is to be performed
and no stztuts or constitutional provisicn
srohibita tke uss of the mest efficlent
~nd business like manner, shruldn't that
methed of performing such function bae used
so as to best proteot the interest of the
statat™

Undoubtedly vour guestion number 13 must be
enswered in the effiraative. iidwevir, a3 t¢ Just what
ir the most efflicient and busineess-like msnner of per-
forzing s rarticular fupneticon is e guestior vhich in
this csse vuuld reset within the dizcretion of the
synte Traasursr S0 lonm as e acts within the rules
and limitatisnas set Gown by the Legislature in the
articles discussed previcusly in this opinlon.

1. ‘ould the 3tete Treasurer
nnd the sureties upon hias official bond
be lieble to the state 4if peyment was
nade of verrante prasented for payment
vhere a swern statexent was flled by
the presenting person or corporation
thaet the rresenting person had besn
asuthorized to endorse thereon the name
of the puayee, if in fact no such asuthor-
izaticn existedon
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*1c. ould the perscn &2 prezenting toe
varrent for tayasnt under such & sworn s2te-
aent e lemally liable $o the stite’”

Tne snsver to your gusstions e to the 1indil-
ity of ife Ttate Trrmasurer end the person pregeating
the woarrant micbkt depend in each instzrece on the facts
of the particulsr case, and we prefer not to attenwpy to
ley down 2 gsneral rule of lew btased on 2 hypotheticel
questicn under these circumstances.

*16., If vour answ:T to guestion Five
is8 in the negative, and your answers to
muiestion Fourteen and Fifteen are in the
affir-ative, does the fact thaet a public
cfficial and his sureties will be legslly
142ble to the sinte for asuch public official's
non-feagence or misfeasances in the performance
of a governmentel function or that scme bank
or corporation or perscn will be legnlly liable
to the state for breach of s werrsnty or for
misrerresentaticons, Justify inefficient ond
unbusiness-like porformence ¢f a rovernmental
furction when =2n sfficient and buciness-like
asnney of rarforzing fuch governmnial function
is not prokibited by statute or constitutiont®

aven if the Ztate Tressurer or scwe honkings coznecern
;ere ypergonally liestie in a partioculsr case, this would by .
:0 maens Justify the State Tressurer's not eoaplyinzg with
;he low &8s o the tyre of warrant resisters ke is to keep.
mere can be 20 quection but thet the Staste Tressurer should
idhere strictly to the rules of the hegerning of vervant
‘eglsters &8 s=t out by the Legloleture, and slso chould
:dopt such Tules as ke thinks necessery o satisfy hilmself
;hat 8 valid sasisnment or trensier Of an eurloyee's pay
iarvent hzs been made before he maver peayaesnt ¢n such a
arrent 16 ocne net the rayee therein.

*]17. If ihe State Treansurer s:culd
keepr n~ record showing thet the gstate has
Tulfiiled its otlireticn Lo the nayes of
o worrent ané does nod requirs persons
rr.santing werrents which tave not been
endeorsed by the payee under an ussignment
te present gerarote and actual euthoriza-
ticn to endoise the same in the nazs of
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the payee, isn't the Stute Treacsuy:r in effect
making such persca 2 reying a~ent for the statey
If so, can he legally do tilst®

Under the situstion you ascume in quesgstion number
17, the Ctate Treasurer is not mskins such e prerson as you
describde a raying avent for the stete, becauee such payment
by the State Treasurer is for the purposs cf 4ischarging
the 5-ate's llability on the warrant. The payment by the
State Tremsursr i1s to the individusl as ansignese or transge
feree of the payse, and not tc him ns nn agent to maeke
payment %o the peyee on the warrant. The payment by
the State Treasurer is for the purpose of discherging
the state's liabdbility under the warrant in all cases, and
it could not be s2id then that tha State Treasurer was
making a paying erpent cut of the varzon to whom he pays
the warrand.

wa trust thnt the abdove discussion af the

queetions prropounded in your letter will setisfactorily
ansvier your inquiry.

Ysurs very truly

ATTCENEY GThRPAL ©

501 Assistant
BG:1X
APPROVELTEB 24, 1940

C‘*" 4 ! ‘.-V" ‘..
'L—Tiﬂw*wdn**w% o AR a

LN T

| g

9 1



