OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
AYTORHEY GEMERAL

Honorable Ii. R. Bullock
County Attorney

Pecos County

Fort Stockton, Texss

Dear Sir:

“under -the

ATt 7068, Revised statutes.
GQurrent operating expenses of

Vi Statutes, provides for
"by the Commlsslioners

prticle 8, Section 9, of the Constls
; Talls to designate which of the

‘ ]

hé five cent park levy should be eharged,
The question has arisen in Pecos County whether the
above mentioned five cent levy for county parks
should be allocated to and cherged as a part of

the constitutienal county tpermanent improvement
fund,*' and, if not, to what establiched fund, if
any, the park fund s2hould be charged?"

Insofar as we have besn able to aseertain, the questien
has never been passed upon by our courts or this Department.
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Ve must, therefore, look to the Constitution and statutes for
our answer.

Section 9, Article 8, limits the authority of any county
to levy ad velorem taxes to certain purposes and prescribes
meximum rate for each purpose. No county may levy texes in
excess of (a) for genersl administration purposes, tweanty-five
cents; (b) for roadsand bridges, rfifteen cents; () to pay
Jurors, fifteen cents; (&) for the erection of pudblie build-
ings ... and other permanent improvements, twenty-five cents
on the one hundred dollare valuation. D

lioney raised by taxation for one of these enumerated
purposes may not be expended for another of said purposes.
williams v. Carroll, 182 S.W. 29; 202 S.W. 504, The ques~
tlon 1as, therefore, an-important one.

Article 6078, Revised Statutes, authorizes thes commis-
sloners*' ocourt of any ocounty to levy and collect a tax not
to exceed five cents on each one hundred dollars of assessed
valuation of the county "for the purchase and improvement of
lands for use as ocounty parks,” after the proposition has
been submitted to and ratified by the property tax-paying
voters of the county. The full power and control over such
a park 1s vested in said court and it "may levy and collect
an annual tax suffioclent in their judgment to properly main-
tain sueh parks and bdulld and construct pavilions and such
other buildings as they may deem necessary, lay out and open
driveways and walks, pave the same or any part thereof, get
out trees and shrubbery, construct ditohes or lakes, and
mske such other improvements as they may deem proper. Such
parks shall remain open for the free use of the pudbliec under
such reasonable rules and regulations as sald court may pre-~
"geribe." ’

It is obvious that the money with which to purchase a
park site and to improve the same must be paid from the
general purpose or the permanent improvement fund of the
county derived from the ad velorem tax levied and collected
under the suthority conferred and limitations imposed by
Section 9, Article 8, supre. The statute is silent as to
which of these funds is the proper one to bear the expense.
It is provided in Article 8079, Revised Givlil Statutes,
vAll revenue from the sale of such privileges or oconcessions
shall go into a fund for the maintenance of said parks.®

The Legislature has authorized sny county of this State
to establish and maintein publie parks, ©Such parks are
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established for the benevolent purpose of pramoting health,
heppiness and general welfere of not only the ¢itizens of the
county, but of the people generally. The character of the
improvements specifically mentioned in the statute are design-
ed to accompligh thet purpose., Lewis vs, City of Fort Worth,
{(Sup. Ct.) 89 S.W. (24) 975. '

The bulldings to be erscted on the site are undoubtedly
*public bulldings™,and all of the other named improvements
authorized by the statuts {0 be made thereon are "permanent
improvements" within the meaning of those terms az used in
that provision of Section 9, Article 8, supra, authorizing a
county to levy a tax "for the erection of pudlie bdulldings
«ss 8nd other vermanent improvements." o

. It appears to us that the only appropriate tax that
could be levied and collested for such purposes is the tax ‘
to which we have Just referred. This 1a undoubtedly true as
to the public buildings and other permanent improvenments
made on the park site. In order that it may not be thought
that we have overlooked the fact that the constitutional sec-
tion under review provides "for the erection of publie duild-
ings ...," 8nd not for the purchase of the site upon whisbcuc
such building is to be erected, we will briefly disaues
that phase of the section,

In the case of Moon vs. Alred, 277 S.¥W, 787, error dis-
missed, the court held that an election authorizing the
issuance of bonds "for the purpose of the erectlon and equip-
ping of the courthouse and the county jail and the purchasing
of a site or sites therefor" was not void for want of auth-
ority to include the propositions for the purchase of site
" and equipment in tle slection order., The statute involved
wag Article 718, which in part, reeds:

"After having been asuthorized as provided in
Chapter One of thig title, the commissioners court
of & county may lawfully issue bonds of sald county
fcr the following purposes:

"o erect the county ocourthouse and Jail, or
either." '

With the other purposes named, we are not here aoncerned.

The court helq‘thaflwheneverlé power is given by statute,
everything necessary to make it effectual or xequisite to
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attaln the end sought is implied. The effect of the opinion
1s that notwithstanding the statute provided for the issuance
of bonds "to ersct" the county courthouse and jail, or
either, the court was empowered to purchase sites for each
and pay for seme out of the proceeds received from the sale
of the bonds.

The opinion is importent for the reason that the money
obtained for the eresoction of county courthouses and jails
must coms from the taxes levied and collected under that
provision of Section 9, Article 8, supra, relating to the
erection of pudlic buildings end other permanent improvements.
Anderson vs. Parsley (Civ. App.), 37 S. W. (24) 358, error re-
Tuged, : _

We believe the reasoning of thes court in this ocase is
equally applicable to the constitutional section under re-
view. In fact, such is the effect of the opinion, for both
the atatute and said section use the term "to srect.” The
Constitution controles the statute. When the exact term “to
erect”, used in both, is construed as used in the statute,
it necessarily follows that the same construction is, by
implication, given to that term as used in the GConstitution
to which the statute relates. A public bullding cannot be
erscted without a site upon which to erect it. Artilecle
6078 specifically authorizes the court to purchase land and
improve the same by constructing bulldings thereon, ete,

It follows that the land for park purpogses may be acquired
and paid for out of the same fund available for the ereoticn
of publiec buildings and other permanent improvements. '

It is our further opinien that current operating expenses
of such parks must bs paid out of the general purpose fund
of the county.

Yours very truly
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