QOFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GErALD €. MANN
ATTORNRY GEMERAL

Honorabdle C, ¥Woodrow Laughlin
County A%tor

Jix ¥alla County

Alice, Texas

Dear Sir:

Your usst for an opldlor
ag stated in your e\

otter of Jul
*Is & bank liadble

4 d-
AT 8 report of such col-
i settlemant thereon, The bond of such
- y or depositories shall stand 23
guch funds, Upon such funds
3 harein required, the Tax Cole
fos on bis bond, shall thereafter
38 ibility of' its safe Xkeeping.
y aollested or held by any district,
‘precinet officer in such county, or
the officers of any defined dlstriot or subdivi.
gion in such county, inoluding the funds of any
munioipsl or quasli-ssmioipal subdivision or
corporation which has the powor to salect its owm
depository, but has not done so, shall be governed
by this law, and shall be dsposited in asccordance
th ita requirenents, and s bs conasidered in
Tixing the dond of sush & itory, and shall be
proteotsd by such bomnd} al) warrants, ¢heocks,
and vouochers evideneing such funds shall be sud-
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Jeot to audit and countersignature as now or
hereafter provided by law.™

It & presumed from your letter that the ocounty
orﬂcersor:.tn iells County are on a fee basis, and there-
theeoumauonof omconocborismmlm
tfp provis of Article 3883 and 3891, Revised Civil
Statutos. 1925, as anonded. Being a fee officer the Tax
Collector's nsation or fees of office whioch he ia
allowed to retaln are fixed upon an annual basis, The fol-
lowing language of Article 3883 1s to bs noted:

"Except as otherwise provided in this act,
t.he annual fees that may bde retained dy precinet,

: ant district officers mentioned in this
. artic shall be as £ollous: Leee™

ATticle 2549 proﬂdes for the ulmion of a county’
depository by the Commissicners’ Court. mmm that
(tpoait ag:le. ::;adut’ﬁt ttg.d E;xhin, m:: his
8 collec or
he state and such count 1tsnr1mdhtr£mmt{ur
aniecipel subdivisions, in sneh deposi as so0R as ¢olleat-
4. ¥We naturally assume therefore that Tax Collestor of
in ¥ells Comnty, in complisnce with these ions, depos-
todsaldmniesinthedapoai bank. is to -be noted
hat said article also provides suoch funds being do~
osited as herein required, the'.l'azco ector and his suretice
h!.sr:ond shigél therearter be relieved of rupomibﬁitr for
t3 aa kw:p

Artiole 7250, Revised Civil Statutes, :ms, providu:

'neeptutog tiondmaﬁohtnxm
collector as shown approved reports, t
money dsposited in county tories shall be
paid by such depoaitories - to treasurers &n-
titled to receive the sama, on checks drawn by
umhtaxconeetorinmormohtmmr'

It was apparently the intantion of the
Bhatwhmthamconobtw dcpodtamyoollec b:hin
lnmdtpositorybank 1t passes from his possession end
fustody to u:imormmitonmhamm
lﬂnsermpcm.t e for i1ts safe kesping. _

m:.ol.e 9260, Revised Civil Stetutes, 1823, as amani-
M, and its rslevant yrovisions, provides:



Hon, C, Woodrow laughlin, Toge 3

*l. it the and of each month the Tax Cole
lector shall, on forms to be furnished by the
troller ‘ma¥e an itemized report undaer oath
he Conrn roller, showing each and every item
gf ﬁn %m.mii and occupntim :gxﬁ collected
y aceompani a sumari-
zed stateemnt showing ne faia alsposition of a1l State
taxes collected, provided that said iteulzed reports
for the months of December and January of each year
nay not be made for tweniy-rive {(£5) days after t.ha
end of suok monthe if sams cannot de completed b
the end of such respective months,

*2. Ee shall mt such r
with the tax reoslpt stubs to the tounly cﬁrk.
who shall within m (2) days compsre sald report
with maid stubs, and if same sgree in every parti-
cular s 1o nanae, dates and amounts, he shall
-~ cortify Lo its correctnesa, for which examination
and eertitieate 2ald Clerk shall de paid by the
Comisasioners Court twenty-five (25) oents for each
certificats and twenty-five (28] cents faor each two
hundred (200} taxpayers on ssid report: provided
that in countles having a County iuditor the work
mentioned in this paragraph shall de done by the
County auditor rat than the County Clerk.

*3. The Tax Collsctor shall then immediately
rorward his remorts so certiried to the Comptroller,
and shall gay over to the State Treasurer all moneys

r - colleated him for the Stets during said month,
excof 15 such amounts as he is allowed by law to

n hls county, reserving only his co:;aisaions on
the total emount collected, ...."

article 72641, as amended, and its relevant provisions
vrovide:

»1., The Tax Collector shall at the end of
each month meke 1ike reports to the Comdssioners
Court of all the collections made for the county,
conrormlngaafarasa 14cable and in like manner
to the regulrements as the colleoction and re-

port of taxes collected for the State. The County
c:Lerk shall likewise, vithin twvo (2) days after
the sentation of said report by tha Collector
e sald report and s and certify to thelr
correctness as regerds names, dates, and mmta;
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for whioch examination and sertificate he shall
be paid by the Colleotar Fifty (50) Cents eash
month, which amount shall de allowed to the Col-
lector by the Commissioners Court; provided that
in counties having a County aoditor the work men-

ol mcnm X Bon Al

tioned in this paregraph shall Lo &ono by ths
County Auditor rather the Comty Clerk.

*2. The Clerk shall file said report intend-
6d for the Commissioners Court, together with the
tax recelpt studs, in his office for the next re-
gular moeting of the Commissioners Cowrt.

*3. The Tax Collector shall ismediately pay
over to the County Treasursyr all taxzes collectsd
for the county during said month, after reserving
his commissions for €olle the aeme, and take
reasipts therefor, and file with the County Clerk.”

It will be noted that Article £549, requiring the
Tax Collector to deposit all funds eollected by him in such

depository, such statute states: ™The bond af sush
sounty depository or & 1es shall stand as seeurity fer
111 such funds.* i s question os raised in your request,

presented in the case of Kisar v, Austin, Commin-

s Banking
sioner, et al, 277 8. ¥. 411, rendared by the El Paso Court of
3ivil Appeals, which case was affirmsd by the Commission of
\ppeals, repoarted in £86 5, ¥, 1082. In Bolding that the de- -
sit guaranty fund was pnot liadle, the court held that the
‘ax Collector may not dedust commiasions until approval of re-.
sorts of oollections by the proper suthorities. In the opinion,
.t was further pointed out that the bank 1s suthorized to sor-
set erTors and return to the Tax Collector such sommissions
lus him which could only be ascertained ths bank as shown on
he spproved menthly report. Insofar as depository bank is

- of the Xiser vs., iustin, -mm
he&postorybank,roriummﬁoa.mmbea
o allow deduotion of the Tax Co s comnissions from funds
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sented from the majority view as to such a construotion to de
placed upon said statute, s find it pecessary to ¢all your
attentlon to the langusge of the oiinion of the Commission of
ippeals in regard to the construction placed upon irticle
2549 by the Paso Court of Appeals, vhich construction ap~-

- man e s AL D ammds o dbia e B

parentiy 4id not affect the dedision in Beid case:

. "%¥hile it may be true the collector was en-
titled to deduot from the tax ocollections his
comnissions before deposit the county funds in
the dank, nevertheless, he did not actually make
such deduotions in any way whatevaer, nor evidence
any intention to 40 20 ..., In this case the form
of the deposit comcmoromamts the real status
of the fund., It oan no differonce that the
county still owas the colleotor his ocamissions, if
it does; the faol remaina that no part of ths funds
deponited had been appropriated or applied to such
claim, There has Yesn no segregatlon of ths funds
either aotual or Qquitabl‘on ceave

: In the light of the foregolng authorities, 1t is the
opinion of this department that whers a Tax Colleoctor oompen~
sated on an annual fee basis depasitp/s in the dogosi bank
of his county such fees as by law hs would bs authori to ro-
tein, such depository bank has the t0 reguire such fidu~
clary to furnlsh proof of the amount legally due the Tax Colleo-
tor as a condition preceding the withdrawal of sams,

- The faregoing renders it unnecessary for us to deter-
mine the specific quastion as to the dbank's liadbllity whilch 1s
a fact question not deterzinable from the facts set forith in
your letier,

OFINION
COMMITTES

BYM

CHAIRMAN

b



