OFFICE OF THE ATTORNEY GENERAL. OF TEXAS
AUSTIN

GERALD C. MANN
AYTORMEY SEMNERAL

Bon. Parks E, Mekiehael : - A
County Attorney

Cass Qounty

Linden, Texas

Dear Bir:

' We are im reseipt of
1939, in whieh you request
ment upon the foll

letter of July 11,
hopinior of this depart-
westidy

Te & feso LTor ad-
ived by the owvaer

additionsl tax or licexnse Ye
the law from the oitizon ex~
aninal aforessid whensver he

o sorporsts limits of a eisy?*

There oan be no doubd epmeerning the right
of the state to lioense, tax and rezulate theatres
snd other places of puhitc smusenent, and it may
&?‘E&f ﬁﬁﬁ% ﬂ&ggt on so@nties and nnniolpnlttlcn.

Turthermore, annual licenss fees or ocseupa-
tion taxes ars levied on publis amussasnts whieh are

MO COMMUNICATION IS Tv BE CONSTRUED AS A BEPARTHENTAL OPINION UNLENS AFPROVED BY THE ATTORNEY GENERAL Ok FIRET ASSISTANT
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mOore or less permanent, while sxhibitions of a traa-
sitory nature are taxed for es0h day that admission
is oharged, or for each pesrformance. ID., p. 883,

Article 7047, Vernon's Annotated Civil 8tat-
utes, Seotion B5, provides, in part:

"(a} Menageries, Mussum. - From every mes
nageris, waxworks, sideshow, or exhibition
connected with or exhibiting or showing in
oonneation with a ¢irous where a sgpparste
fee for admission is demanded or regeived
Ten Dollars ($10.00) for every day in whioh
Tees for admission are received; provided
thut-nn* museum, -.gggirie or IOOEOEI-
sal o tion or ecomdbinstlion thereof oper-

ted and malntalned in eny ity or town and
open for sdmission all day eontinuousiy, in
which a charge for edmission s demanded or

celved, an annual tax of FIILy Dollars
ii§§:§§[=F IUnEortoorIEE ours)

Seation 26 eof the same article resads as follows:

"Faxworks, ets.~ From svery mesnagerile,
waxworks, exhibition or display of any kind
whers s separste fee for sdaission is de-
manded or recelived, not eonnested with a
theatre or sirous, Two Dollars ($2.00) for
svery day on whigh fees £0r such admission
sre roceived.* (Undersocovring ours}.

It {3 our opinion that the exhibition of a
calf would properly be elasaified as a “zoologioal
exhibition"., ZFurthermore, we are of the opinion
that the words “exhibition sxhibit® in Section 26
would inelude a "zoologiosl exhibition™ cf this type.
Consequently, the sxhiditicn of a ealf not conneoted
with a oircus, menagedie, show or other oxh*bltion
of any nature, where a fee for admission is demand-
ed and received by the owner of sald animal might
come within the purview either of the proviso ef
Section 25 of Section 28, both gquoted ebove, the de-
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termining factor being the tims slemext imvolved in
the exhibition.

If the oalf is on exhidition in a eity eor
town st a sharge to the public "all day eontinuousiy"
the Yyear round, it would sonstitute g soologleal
exhibition of & permanent mature subjest to the ax-

.nual tax of Fifty Dollars (§30.00) provided in Ses.

25. The faet that it is mot sonnested with or exhibdit-
- o or shown in ecaneotion with a eireuns is fmmaterial
in this instance, the subject matter of the proviso
of Sect. 28, 1.0., museum, menagerie, or soological
exhibition or sombisation thereof mot being limited
to those whiah are conmeoted with a sireous, but the
proviso designates an anmual tax fer such types of
display - whether eonnected with a eireus or not - a»
are of a permanent Rature. .

On the other hand, where the zoologicsl exhi-
»ition is elearly not ecnnected with a airecus, Sec.
28 would also apply, and a Ywo Dollar ($2.00) a day
tax 1s lavied therein for svery day on whish fees
for such admission are reosived. This seotlon wonld
sppear to gover the saze subjests as the proviso ia
8ec. 35, since we have not seen fit to limit the eov-
erags of the proviséd to zooligiesl exhibitions eon-
asgted with a cireus.

It 1s true thet our comnstruction would make
either the Fifty Dollar ($50.,00) emnual tax or the
Two Dollar {$2.00) per day tax applicable, dut we dif-
ferentijs® the two sections on the ground that the
-proviso Ip Seo. 25 would ¢Over a psrmapent exhibit
while an exhibition of a shorter duration of time
would fall within the ecverage of See¢. 28. The ex-
Yibitor or a ealf would de entitled to pay the annual
tax of Tifty Dollara($50.00) if the exhibition was
permansnt or in the event that the exhivition was
tamporary he would ba sntitled to pay the Two Dedlirx
($2.00) per day tax.

We 40 mot belleve that the legislsture intend-
#d that the exhidbitor of an animsl the year sround



Hon. Parks E, Mgliighacl, page 4

should¢ be gompelled t© pay an ocoupation tax of
$7:0.,00. It is only where the exhivition is on a
temporary basis that Sea. 26 of Art. 7047 applies
with its Two Doklar (£2.00) per dsy tax. Of eourse,
in all irnstances, we are assuning thet fees for ad-
misalon to the sexhibition are sharged and received.

: As 0T a eounty cosupation tax, Article 7048
of the Revised Oivil Statutes, 1925, eocntains the au-~
thority for the levying of such a tsx. It provides

in part ag follows:

*Eesh eonmissicners sourt shall have , . .
the right to0 levy one-half of the occupation
tax levied by the State upon all osoupations
not herein otherwise specially exempted; . . %

8a14 section also sontains the following perti-
nent provisiont

: *The governing body of any ineorporated
town or eity shall in mo ease levy a grester
tax on any oocupetion than that authorismed
h{‘thil chapter to be levied by the somis-
sichers gourt,” '

From the abeve quoted provisions it is clear
that a sounty oocoupation tax upon non-sxempt osoupations
is legal in the event it doea not axeeed onre-helf of the
semount of the State cooupation tax.

¥e f£ind nothing in the law to indlecate that xzoO~
logicsl exhidbitions are exempt from a gounty osoupation
tax, and it is entirely possitlie that such taxes have
;etn levied legally in certain sounties of the state of
oXaB .

In respect t0 cooupation taxes levied by munici-
palities, we osll attention to Article 1015, Verncn's
Annotated Oivil Statutes. It provides:

*The governing body shall also have power;

....

w33, Trade taxes. = To tax all trades,
professions, cosupstions and eallings, the
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taxing of whieh is not prohidited by the Con-
stitution of this State} whieh tax shall mot de
eonstrued to be a tax on property.

34, ¢ o

2. 1 4 W A AT owsa [ 1 YNy anilh . W YL o

FOTe SPURLETE) WSEAWETE, $vi. = 10 LLGOREE,
tax and regulate Or suppress and prevent hawk-
ers, peddlers, pawndrokers and kespers (of
theatrical) or sther exhibitions, shows and
anusemsnts,

: *38. Oirduses, eto. - To liocense, tax or
regulate theaters, eircuses, the o:hibitlons
of ¢ommon showmspy shows of sny kind, gnd

the exhibition of matural and artiri ouri-
Ssities, saravans, menageriss and musics
exniditions and performances.

" ., o +" {Undersoering eurs)

There is o guestion as to the authority of
munioipalities to tax an oscupation such as the ex-
nibition of a salf. Whether or mot sush veoupation
tax had deen levied dagonduiupon the ordinasnces of
the munioipslity in whioh the e2lf is or will be ex-
hibited.

PTrusting that the adeve fully answers your
lngngry. we are

Yours very txuly
ATTORNEY GENERAL OF TXXAS

2y (8igned) Diek Stout
biek Stout
Assistant

DBiod

APTROVED: SPCUST B8, 1939
OYRALD C. MAMK (Signed)
ATTORNEY GENERAL OF TEXAS

APTROVED:

Opinion Comnittee
’Q 'O ’.

Ohalirman



