OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GaraLD C. MaNN
ATYORNEY SEMAERAL
Honorable Geo. ¥, Cox
State Hesclth Officer
Austin, Texes
Dear Bir: Opinion Xo. O-
Re: Interpre « 903

We are in receipt of yps
on the following questions :
Code, Vernen's Annoteted Crihix
44th Legislature, Regulsr Semsiol

38t for an op

S\Artile Y00, Penal
5, 1. ¢, Acts 1839,
$03;

b Realth linmited
ng of spprovel of any
%o the exolu-

11 ¢h aw affect dairies cpers-
ndard ¥ilk Ordinence adopted dy
hed\ words, 4c63 thls law apply to
st zing plants?

#re any sections or provisions in
3 which arc unsonstitutional?

Seotion £ of Article 700b, Pexmel Jode, provides:

"No person, firm, eorporstion, or assoscia-
tion opersting, managing, or esonluctiang any hotsl,
cafe, restaurant, dining sar, d&rug stors, soda
water fountain, meat market, bhakery, or sonfes-
tionery, liguor dispensery or any other esteblish-
ment where food or k of apy kind {s served eor

NHO COMMUNIGATION 18 YO BE CONSTRURD AS A DEFARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNRY OXNERAL OR FIRST ASSISTANT
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permitted to be served te the pudlic, shall
furnish to any person sny dish, receptacles,
or utensil used in esting, drinking, or son-

veying food if such dish, recepteble, or

utensil hes not been uuiﬁoE elfter sach service

un eleen to GLhe SIEht &nd touch 1 WAL waier
goCt&EininE BCE T lIEiII oletnser. After

el | 11 EI II'E.S. 811 '

eaning, & asses, vyerwere, and

other receptecles and utensils shsll bs plaged
in wire gages and ;?morlcd in a” #tilY SaEE of

clear weter heated t0 e minimum temperature of
;Eee Einutes, or two minutes
at 1800F, Upon removel from the hot water, all

wiasses, dishes, silverwars, and other recep-
tacles and utensils shzl) be stored in such a

manner a8 not to become sonteminated., Jrovided
thet the State Board of Fealth may ag¥rove other
squelly effective methods cf treatment by steam
¢r hot water t xeet with the minlzum regquire~
mernts for the sefety of the b1lic heoith, a8
Trescribed by the Stete EEarﬁ of Lealth, that
are not inccnsistent with this Aot. When Paper
recepEEcIee, Yee creun oones, or other single
service utensils are used for serving food or
4rinks, they muest be kept in e sanitery penner,

piotected from dust, flles, snd other contamina-
ticn.

"pProvided thet the provisions of this Sec-
tion shell net epply to such establishments ss
described hereln thet use eleotrically operated

~ 4isbhwashing and glassweshing machlines, that se-
complish these purposes mechonically.” (Under-
sooring ours).

The requirsments of the above quoted sesction sre
clesr end unsmdbiguous.

Dishes, regeptacles, and utensils, sll defined
in Sestion 1 (b), {e), end (o) of the Agt, after sach ser-
vice, must be washed “in warm water containing soap Or
alkali oleanser” before they san lawfully be used agein,
This is 2 stendard requirement of the Agt.

The second requirement is that after sleaning
the dishes, receiptacles, and utensils “be placed in wire
eages and §rmersed in s still bath of clear weter" of pre-
seribed temperature. This 1s slac 3 standard requiremsnt.



Hon, Geo. W, Cox, Page 3

There are two important provisos is Section B.
In the first place, there {s the authority vested in the
State RBoard of Health tc "approve ether egqually sffective
methods of treatment By steam or hot water" (underscoring
ours) s may be prescrided ty the State Boerd of Health
and thet ere net inconsistent with the Lot. ES400zdly,
estoblishments using eleetrioally operated dishwashing
and glassweshing machines are excepted fror the reguire-
mente of the section,

The first question propounded is whether the Aot
requiresz the use by sating estadlishments of zny certein
;ind of egquipment for ecomplying with the irntention of the

AW, .

Section 2 requires "“wire cagzes" for imuersion or
rinsing purposes unless the State Bosrd of Fealth approves
other squally effeotive methods of treatment by stear or
hot water $het meet with tne minicw: rejuireients for the
safety of the publlec heelth,

There ¢gan be no gquestion dut thet the law mekes
it mendatory to rinse dishes, receptacles, and utensils
*after eleaning". If the State Board of Health approves
a substitute method of dishwashing and ringidg - dy steam
#r hot water treatment to that set cvt in Seotion 2, as
4% is supowered to 3o, it has the respensidility of seelng
that the purposes of the Agt and the minimur requiresments
for the ssfety ¢f the public health sre not sontravened.

The snswer to your first question is thet Aptiols
YO0h of the Fenxzl Code, Vernon's Aco. Criminal Seatuses,
does not require the uee of any certein kind of equipment
for coxplying with the peremount objeetive of the law, 1. .
the sterilizetion of disheer, reseptacles, utenalils, tﬁth the
sxception of "wire ceges" £or immersing purposes where the
method ermployed for sterilizetion is the standard method of
washing end rinsing prescribved in Section 8 of the Aet and
whers the Btete Board cof Health has not sanciioned a 4iffer-
ent and equelly effective methed of treatment by stean or
bot water for carrying out the intention of the Leaislsture
a8 authorized in Section B of Article 7000.

The pecond question iz whether or not the State
Boerd of Health 1w limited under Article 700 to ths lssu-~
ing of spproval of sny steam or hot water sterilisation %o
~ the exclusion of sll ghemiesl means. '
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¥We sgoin quote the first provisc eof Beotion B
*Erovided thet the Byate Board of Eealth may

ayprove gther eggallg effective ;pthoda of treat-
2ent by steam or hcet water t et W ¢ mini~
mur requirenents for the safety of the publiec health,
28 prescrideld by the St¢ate Board of Health, that

are ?ot inconsistent with this Agt". (Underscoring
oursg; .

The language i{s clear and explicit to the effect
that i the Board of Health authorizes a substitute method
for the standard method of washing in "warm water oontaining
soay or alkali eleanser” end rinsing dy immersion in water
of a yrescribed temperature, said gubstitute method of treat-
ment must be by stean or hot water™, -

To asgertaln the true intent of the Legigleture
and to determine whether cr not washing and sterilization of
dishes, receptacles, and utensils by chemicel means is ex-
eluded under Article 700b, we rust lcok to the hiatory of the
sterdlization of fishes Agt.

The originzl law wae H. B. No. €45, keg. Ses., 45th
Leg., Aets 1937, p. 687, eh, 333, Article 700a of the Fenmal
Code, Vernon's Revised Criminsl Qtatutos.

Seetion 2 reads as follows:

*Xo person, firm, corporation, or association
oprerating, managing, or conducting any hotel, ocafe,
restaurant, 4ining cer, drug store, soda water
fountain, meat market, bekery, sonfectionery, or
liquor dispensary, or any other establishment
where food or 4rink of any kind is sexrved, or pere
mitted to be served to the pudlic, shall furnish
to any persor any dish, receptacle, or utensil
used in eating, 4rinking, or conveying food if
such d4ish, receptacle, or utensil has pot been
(a) clezned by washing in clean warm scap or al-
xaline solution until all visivle grease end/or
solid matter hes been removed, and rinsed in
clean water, 2nd (b) stexlized by (1) heat, or
(2) boiling in water for not less then two minutes,

or (3) sosking in e ehlorine sclution of a strength
of not less Eﬁﬁn one nunare arts per n on

For not less then five (& nutes, suoseguent 1o
any use,” Underseoring ours).

Beotion £ was xmended dy Aﬁtl 19037, 45th Legisla~
turs, 2pd C. 8., P. 1952, eh. Bl, by the addition of the
following provise: ,
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"Frovided the provisions of this Bection
shall not apply to such estadlishmenta, as de~
sorived horein, that use slectrioslly operated
d1sbwashing, and glasswashing machines, thet
socoxmplish these purposes mechsnically.™

It will be noted that in Section 8 of the now re-
pecled Airticle 700a there methods of ateriliszation were pro-
vided for: firet, washing 4in socap or aliksline solution and
rinsing in clean weter; msecond, sterilization by heat or
boiling water; third, "sosking in & ehlorine solution of a
strength of not less thin one hundred (100) parts per million
for mot less then five (5) minutes, subsequent to any use."

Article 7008 was repezled by Article 700b, Sestion
2 of Article 700% adopts the L£irst method of Seotion £ of
Articls 700a, quoted above, as & stondard, dut suthorizes the
Board of Health to aprrove the seoond method of Sectior £ of
Artlicle 700a &3 a substitute method. The new Aot makes no
reference to the third method of Article 700(a), Seotion 2,
i. e. chlorine solution socking.

There ie no esctpe fron the scnclusion that the
Leglslature excluded this zethod either by intention or by
oversight, The wisdonr Of & particular lew is not for the
sourte or the ittorney General's departzent to decide. It
wee withir the power of the Legislature to elininate as a
;stgod of sanitation the moaking of dishes in s shlorine so-

ution,

In answer to your gquestion Number E, therefore, 1t
12 cur orinicn that under the express wording of Seotion B of
Article 700b the State Board of Hezlth is limited to the is-
suing cf approvil to methode of treatment by steam or hot
water elone in lieu of the standard method of treatment set
out in said section. '

In enswer to your third nuestion, it is our opinien
that deiries and pesteurizing plants fell within the defini-
tion of "fagtory” in Seotion ) (f) of Artifle 700b which im-
oludes e£l) pleces in which 18 ocarrlied cn the busipess of mamu-~
faoturing or preparing food for himen sonsumption, ani are
therefore subjeot to the terms, provisions, requirements, and
oonditions of Apticle 700D, ‘ 4

Seotion b reads es follows:
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"No persons, firm, eorporation, or assecia-
tion orerating, meraging, or conducting any food
Tectory or plaee where foof is mapufzotured shall
use or keer for use eny &ish, utensil, ladle, or
other instrument, or any rooa grinding machine or
inplement that has not been washed and sterilized,
as provided in the preceding Seotion of this Ast
for dishes snd other articles before sech use, or
keep for use, or use any dish, utersil, or other
article for food that i3 crescked, broken, chipped,
or otherwise derxaged i{r & rmanner to render proper
sleaning or sterlilizing doudtful or impossidle.”

A full deseription of the word "Ceiry" iz given in
the case of Assoclated Indernity Corporesticn vs. ¥ilson (Tex.)
2]l S. W, {ed) 314, 317, ee follows:

"The word tdairy' 1s defired in Webster's
New Internetionsl Diotionery as fcllows: The
plece, room, or bhouse where milk is kept and
tgonverted into bdutter or cheese; the depart-
xent of farming or of a ferw thet 1s concerned
with the production of milk, butter, snd cheess!
Ard in the Century Dictiorery erd Cyeolopddia
published in Yenuary, 1899, is defineld as:

That Branch of fermirg which is eoncerned with
the production of milk end its eonversion into
Butter and cheese; a house Or room whers oream
snd milk ere Xept end made into butter and cheesej
s shop where butter, wilk, etc., ere sold,”

' A “asiry" or pesteurizinrg plant 1s pleinly a “place
where Tocd is manufectured” under Article 700b Section 5, er
a place "in which is cerried on the businesz of manufasturing
or preparing food for sonsumption® under Artisle 700v (f).

It $s not to be read into the statute thet its
terms end provisions epply solely to places where the food
prepared or processed is to dbe consuxed cn the premises. The
Aet 18 a sanitary measure for the grctaetion of the publie
health, and is not aimed exclusively at the sterilization of
dishes in eating pleces where food ig consumed on the pre-
mises. PFurthermore, the terms "utensils”™ and "receptacles”
as well ap "dishes" suggest the bread end all-embracing

soops of the statute which hzs for jits purpose publie sanli-
tation and should not be gonstrued in a manner which would
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defeat its sslutery purroses end the obvious intention of
the Lezisleture, There 1= &bdsclutely no velid resson for
making ery excerticns uvnder the Aot,

As for your fourth question, we deecm it inrdvis-
able tc answer 1t beceuse of its generz) ncture, but in-
form you thet if there is eny specifio provisicrc of the
Aet, the velidity of which you hrve grounds fcr question,
we would be glad to have aaxme peinted out tc us end e re-
quest zede as to 2 rulierg on its conatitutionality.

Trusting thet we have fully answerel the first
three inquiries of your request, we are
Yours very truly
ATTCRNEY QEMERAL LF TIXAS
By (s) DICYT STOUT
EBlek Stout
Assiatent
DSijm
Arproved (gt 25 , 193¢

QETALD C. MARN
ATTORKEY GEINZEAL (F TEXAS

ATFROVED: )
CFINICN CORKITTEE
By BB, Cheirmen



