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®1t is the opinion of the writer that all such
advertising schemes, as ithe one described by tilg
question, are wvinlations of the lottery laws of ihe
State. The County Attorney’s brief on the guestibm
is as followsy

*It would geem that the proper place to begin
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an analysis of this guestion would be the Constitu-
tion of Texas, which in Art, 3, Bce, 47 states as
followsg "The Leglslature shall pass lsws prohibit-
ing the establisiment of lotterieg and gift enter-
prises in this State, as well as the sale of tickets
in lotteries, gift enterprises or other evasions in-
volving the lottery principle, established or exist-
ing in other Statea. ™ (Vernon's Annotated Conetitu-
tion, Art. 3, Sec. 47). In construing this article,
the Supreme Court of Texas has held in City of Wink
v. Griffith Apusement Co., 100 S. ¥. (2d4) @85, that
this provision vas not intended to condenm merely
lotteries, but was intended also to condemmn the gsep-
arately stated schemes which were not lotteries dut
which involved the lottery principle or chance and
wvhich were used to entice the credulous and unwary,

CArticles 884 and 838 of the Pemal Code refer
to *lottery! and *raffles' and were apparently pass-
od by the Legislature in obedicnce to Art, 3, Sec.47
of the Constitution as above referred to and provides
as followsg Art., 854. 'If any person ghall establish
a lottery or dispose of any estate, real or personal.
by lottery, he shall be fined not less than one hum--
dred nor more than one thcusand dollars; or if any
person shall gell, offcr for sale or keep for sale
any ticket or part ticket in any lottery, he shall bdbe
fined not less than ten nor more than if'ty dollaras.
*If any person shall establish a raffle for or dis-
pose by raffle of any cestate, real or personal, ex-
ceeding five hundred dollars in value, he shall be
fined not less than one hundred nor morec than one
thousand dollarsj or if any person shall establigh
a raffle {or or shall dispose by raffle of any es-
tate, real or personal, of the value of five hundred
dollars or less, he shall be fined not less than five
nor more than two hundred dollars. VWhoever shall of-
fer for sale or keep for sale any chance, ticket or
part ticket, in any raffle of any estate, real or per-
sonal of any value whatever shall be fined not less
than ten nor more than fif'ty dollars,*®

*In ocomstruing these articles of the Penal Code
and the Constitutionel provision above referred to,
the courts have variously defined tlotteries® and
fraffles? as follovwss
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"Any scheme for the distribution of prizes by
chance 1is a lottery, and it matters not by what name
such & scheme may be known, it comes within the pro-
hibition of this article. State v. Randle, 431 T.202
and Randle v. State, 42 T. 660. It is mo less a lot-
tery because the scheme includes no blanks if the
prices are of unequal value. Randlc v. State 42 T.
880; Holoman v. State, 2 Cr. R. 610. Any schemc for
the distribution of prizes is a lottery, though thore
are no blanks. OUne's guilt of establishing a lottery
does not depend on advice reccived as to the innocent
character of the device, nor on his own bvelief that
it was not a violation of the law. Queen v. State,
2468 8. ¥. 384.

- ®The courts have distinguished lotteries and
raffles by defining lottery as a game in which there
is a keeper or exhibitor, and against whom the bet-
ter stakes his money, while a raffle is said to be a
game of perfect chance in whicli every participant is
equal with every other in the proportion of his risk
and prospect of gain, the raffle having no el amont
of keeper or dealer and not being a banking gume.
Stearnes v. State, 21 T. 692, Risein v. State, 71 S5.¥.
974.

®The leading case, relating directly to a growp
of merchants using a plan which apparently involves
a flottery principlet as an advertising gcheme, seocus
to be Featherstone v. Independent Sorvice Station Asso-
cilation of Texas, in which the court held that where
an association of dealers 80ld tickets to its members,
which tickets were then given by the dealers to cus-
toners and others for the purpose of attracting pat-
ronage, the tickets entitling the holders to a chanoce
to win an automobile purchased by the association with
the procoeeds of the sales of the tickets, such a
scheme was held to be a lottery within the meaning of
the statute. ind it was further held that such lot-
tery was subject to be enjoined by a competitor whose
business was injured theredby, under the rule that
equity will enjoin an act which amounts to a orime
vhere property rights are injured thereby. Feather-
stone v. Independent Service Station Association of
Texas, (Civ. App.) 0 6. ¥. (2d) 124, 28 Tex. Jur.
414.
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"The plan uscd in bosque County does not re-
quire any person to pay directly any considcration
in order to obtain a chance at the drawing, but 1t
does do 80 indirectly in that merchandise must dbe
purchased in order to cntitle the purchaser to the
ticket or chance, and it secms t0 this writer are
based upon the tlottery principlet referred to in
the constitution and under any roasconable construct-
ion of the statutes and the opinion of the courts,
are unlawvful, "

You have thoroughly brief'ed the question subaitted,
for which we express our appreciation. After carefully oon-
sidering it, we bave concluded there is no necessity for any
further discussion of the subject. It is our opimnion that
you have correotly ansvered the question in the arffimative.
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