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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY SENERAL

Honorable Geo, H. Sheppard |
Comptroller of Public Accounts e
Austin, Texeas

Pecr Sir: Opinion Ho. 0-1183
' Re: Under ¢t ental Appro-
priation B for the Blennium
ending August 939, ®nd the

facts steted, lay‘the Comptroller

y issue warrents ageinst

N Texas ;ld e Coomisaion
inthe éddministration of the 014

hg this fact, you are advised
ing certein interest-besring
$2, 230 779.00 which ocongtitute an
obligation or‘cherge against the Toxas 014 Age Asgistance
hese werrents were issued and are now cutstznding
e Bill RNo. 37, Acts, 44th Legislature,

sion, end House Bills Nos. 179 end 1046, Acts,
sleture, Regular Session; and under certain pro-

thete acts, es passed by the Legislature, these
interest-bearing warrants represent deferred litbilitics
which &re to be retired at future dates as direoted by
House Bill No. 179, supre, and provisions of coantracts
entered into by and between the Texas 014 Age Assistance
Conmission end holdersa of said warrante, whiobh contracts

MO COMMUNICATION IS TO SR COMETRUED AS A DRPARTHMENTAL OFINION UNLERS APPROVED BY THE ATTOUNEY AENERAL OR FIRST AMISTANT



Honoreble George E. Sheppard, Page B

were executed by virtue of authority conteined in said

laws, Retirement of these obligetions against the Texas

014 Age Assistence Tund, as represented by these werrants
end treasury certificates exchanged therefor, iz specifical-
ly provided for by statute, and sald warrants do not oon-
stitute an immediaete obligation sgsinst the Texes 0ld Age
Assisgtaence Fund.

"By virtue of the appropristion act thet provides for
spproprietions for State Departments for the bienniux end-
ing August 31, 1939, sll income to the Texas 0ld Age
Assistance rund togethor with any monies in the fund at
the end of = prior fiscal ysar, sre eppropristed for cer-
tain purposes, among which is sdministrative expenses
incurred in the a nistration of the Texas 014 Age Assist-
eance Law within the limits of that Law. Your attention -
is called to the provisions of House Bill Ro. 8, Aects,

#4th Legislature, 3rd Celled Session,snd particularly

to Section 11b of Article £ of said Act, which in part

readg s fodlows: 'Provided thet if the fund is insufficient

to pay all greats irn full, the same should be peléd prorate

besed on the amount granted tc each recipient.' Your atten-

tion is further called to the fact that by cther provisions

of House Blll No. 8, supra, certein revenues are allocated,

ag same are collected, to the 0ld Age Assistance Fund to
~_be expended for purposes of carrying out provisions of the
014 Age Assgistance Laws, By these mentioned provisions of

' the laws of Texes, when ocurrent funds are insufficient to

meet siuthorized expenditures for assistence benefits end

adminiatretive expenses, there iz no alternative except
“that grents of assistance must be prorated so that no

actual deficit cen accrue when asgistence werrants end ad-

ministrative expense warrents are issued.

"Werrents in payment of edministrative expenses are
drawn from the Texas 0ld Age Adminlistretion Fund, which
fund ie created (not by Stetute) by trensfer of money from
the Texeg 01d Age Aesistence Fund to the Administration
Fund, and after the transfer is msde the Administration .
Fund shows & oredit balance.

"In view of these feote, please edvise whether this de-
pertment should issue werrents in payment of salaries,
expenses, etoc., incurred in the administrstion of the Texas:
014 Age Asslstance Laws,

"If you reply in the negative, please advise what pro-

¢ddure should be followed in issuing werrants for administre-
© tive expensesg."”
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Senate Blll No. 138, Chapter 504, Aots, Regulsr Sesasicn,
45th Legislature, commonly known as the Depertmental Appropris-
tion Bill, sets up for the blennium ending Auguest 31, 1936, &
schedule of administrative salaries and meintenence expenses for
the Texas 0ld Age Assistance Conmission, & divieicn of the State

Board of Control, end in this eonnection mekes the following sppro-
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pristion from the Texae Old Age Assistance Fund:

*All income to the Texas 014 Age Assistance Fund
together with eany belsnces on hend &t the end of a prior
fiscel yeer, are heredy appropriested for each of the
fiscal yesrs ending August 51, 1938, and August 31, 1939,
t0 the Texas 014 Age Assistence Commisgion for eid and
agslistance, and for salaries, esquipment, supplies, travel,

-maintenance end contingent expenses necegsary in the ex-
tension of aid and in sdministering all the duties required
-0f sald Commission by the 0ld Age Assistance Laws, end for
payment of interest bearing warrants, together with interest
thereon, outstending on August 31, 1937, that were issued
;again-t the Texas 0ld Age Assistence Fund under the pro-
visions of Houss Bill 37, Acta of the Forty-fourth Legis-
lature, Third Called Bession; provided, in accordiance with
said laws, that the administrative expenses for any year
shall never exceed five per oent of the totel amount ex-

.-pended for 0ld Age Assistance. Provided further, that aid

- and sssistance shell be grented and expended in the manner
provided by law, In the event the sbove totel itemized
appropristions for administration are less then five per
cent of the total expenditures for o0ld eage esslistence and
a necessity therefor exists, the Commission 1s suthorized
40 hire additionel employees and pay additional sdministre~
tive expenses; provided in sll events the total expenditures
for ell edministration shell not exceed five - per cent of
the total expenditures for old assistence, sand thet no
additionsal ‘employee used shell be peid larger saleries than
~are above fixed for employees rendering cimilar services.”

. In order to determine whether there are currently sny sveil~
éble; funds in the Texes 014 Age Assistance ‘Fund for the peyment of
thegé administrative expenses and salaries, we must declde whether
or nét gertain outstanding interest-bearing warrants in the amount
of $5,830,779.00, and drewn against the Texas 0ld Age, Assistance

34 in the payment of grants end assistance to eligible receipients,

er House Bill No. 8, Acts, 344 Called Session, 44th Legisluwure,
e properly to be considered in caloulating the belence now in the
OJlid Age Assistance Fund. Becsuse if such asggregete sum of outstend-
1@5 interest~bearing warrente is not to be reckoned with as & present
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cherge ageinst the 014 Age Assistance Fund, then it must follow,
by virtue of certein provisions in the 0ld4 Age Pension Lew end the
Depertmentsl Appropriction Act, that there is not now a defricit
in the 01d Age Assistence Fund,

The provision in the 018 Age Assistance Act, House Bill
No. 8, Acts, 5rd Celled Session, 44th Legisleture, to which we
refer ts that clause in Section 1lb of Article 2 of seld Act, which
reaeds: "Provided thet if the fund is insufficient to pey ell grents
in full, the seme should be paid pro ratas besel on the amount
granted to each recipient.™ And the language in the generel Depart-
mantal Appropriation Bill to whioch we advert is that proviso which
Bpye; *"Provided, in accordance with seid lews, thet the ddminis-
trative expenses for eny year shall never exceed five (5£) per cent
of the total amount expended for 014 Age Assistence." Conesidering
trese two quoted clauses together, and bearing in mind that the
Texes 0ld Age Assistence Fund is sppropristed for and devoted to
only the two purposes to which such cleuses relate, to-wit: the pay-
ment of grants to eligible aged and administrative expenses of the
Texes ('ld Age Assistence Commission, it can be demonstrated, with
mathematicdl ocerteinty, that no derioit is possible at the present
"time nor can become possible in the future. .This is because grunts
of assistance are prorated where the funde in the 014 Age Assist-~
anee Fund are insufficient to pey such grants in full, a2nd ad-
ninistrative expenses are correepondingly limited by these reduced
assistence benefits by reason of the express limitsetion of such
expenses to five (5a] per cent of the totel amoynt expended for 014
Age Assistence. So we see thet the Leglslature, in its wisdom, bdy
the proviste-abova cuoted, caused expenditures for assistance bene~
fits and edministretive expenses to keep step with the income find-
ing §te way into the Texes 01d Age Assistence Fund from certain
. revenues in the wey of cccupstion taxes which are sllocsted to such
Fund under House Bill No. 8, Acts, 3rd Called Session, 44th Legis-
lature. .

0f course, a8 hereinsbove stressed, cur conclusion that
no actual deficit emists in the Texas 014 Age Assistance Fund by
reeson of the issuance of current assistence warrants and sdministra-
tive ‘expense werrents esgainst such Fund is grounded upon the premise
that certain interest-bearing warrants theretofore issued in payment
of old age assistance benefits under authority of specifioc stetutes,
in the sggregate emount of $2,230,779.00 is not to be coneidered
a8 & present subsisting cherge against the Texas 014 Age Asalstance
“ Fund. We will now proceed to & determination of this question, and
for this purpose & review of the legislative background is necessery,

The first stetute upon this subject is House Bill No. 37,
Chapter 496, Genersl and Speclel Laws, 3rd Celled Session, 44th :
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Legislature, the purpose of which is plninly stated in the Emer-
gency Clause a8 follows:

"Section 7. The fact thet there are now acoruing
old age assistance benefits in smounts greeter than
the preasnt monthly income to the Texas 0ld Age Assist-
ence Fund, the fact thet eny tex bills passed by the
present Called Session of the Legisleture will likely
not bring in eny revenues for severel months, &nd the
-fact that it would be unfeir to require the receipients
of 0ld age essistsnoe benefits to discount their war-
rents or carry the interest burden of the deficit,
creste an smergency and en imperetive public noceanity

. .To this end, Section 1 of the cited act clesrly suthorizes
and requires the Texas 01ld& Age Assistance Commission to issue inter-
est-bearing warrants against the Texas 0ld Age Assistance Fund for
the peyment of 0ld Age Assistance Benefits, even though such fund
should dbe clearly overdrewn end out of funds to pey such warrants.
‘The lenguage of thls Section is s&s followas:

*Section 1. The Texas 014 Age Assistance Commission
is hareby authorized to pey interest, sc long &s said
warrants ere unpeid, on warrants lssued egeinst the Texas
0ld Age Asslstance Fund for the payment of old ege assist-
ance benefits when the cash balance of the moneys deposited
to the credit of said fund by the Stete of Texas is in-
-sufficient to pey in cash the State's part of the pension
requirements, and there is hereby approprieted out of any
monsys epproprieted to the Texas 014 Age Assistance Fund
& sufficient emount to pey interest cherges.sccruing
under this Act, but in the evernt thet interest is paid
on or on eccount of such waerrants ag authorlized in this
Act, no such werrent, issuc? for & single month, including
both principel end interest peid thereon or thercror,
shell ever exceed Fifteen($15) Dollars of Stete money."

It is further provided in the Aot that the 01ld Age Assistance
Commission ie not authorized to issue these interest-bearing
warrents in excess of §3,000,000.00 or &fter March 1, 1937. Section
2 of this Act provides that the form and method of issuing such
werrents and of peying the interest thereon shell be prescribed by
the Texas 014 Age Assistance Commission, end the Comptroller and
Treasurer ere esuthorized and directed to perform such duties as ere
required of them under the Act to eccomplish its purpose.
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Under this statutory euthority the Texss 014 fge Assist-
ance Commission, for and in behelf of the State of Texss, entered
into a contrsctual relestion, evidenced by written contract of
date November 28, 1936, with the Republic Nationsl Besnk end Trust
Compeny of Dallas, Texas, by the terms of which such Bank was to
purchase such interest-bearing wsrrants &né hold them subject to
oell by the officials designated in the act. By resson of this
statutory authorization and contract executed pursusnt thereto, the
" Texas 014 Age Aseistance Commission was able to continue the peyment
in full of &ll grants of sssistance to the aged of Texas, out of
inoome and revenue ellocated to the 014 Age Assistsnce Fund, all in
keeping with the result sought to be ecoomplished, beyond all doudt
by the Legislature under the Act hereinebove discussed esuthorizing
the issuance of interest-bearing werrants to the extent of $3,000,000.
This sction by the 01d Age Assistence Commission 1ln executing such
eontract &nd continuing with the peyment in full of old age assist-
.ance grents was in all things validated and confirmed by House Bill
Ko. 1046, Acte Regular Session, 46th Legislature.

Agein, in 1939, the Legislsture found, as recited in the
emergency clause of House Bill Ko. 179, Acts Regular Session, 46th
Legislature, thet there were "now gccruing old age &ssistance
benefits in smounts greater then the present monthly income to the
Texas Cld Age Assistence Fund,” snd thet many tax dille passed by this
Legislature would likely not dring in any revenues for several
months, and "1t would be unfeir to require the recipients of old age
assistance benefits to disconunt their warrants or cerry the interest
burden of the deficit." Therefore, the Legislature, by House Bill
No. 179, Acts, Regualr Session, 46th Legislsture, agein suthorized
the Texas 014 Age assistance Commission to issue interest-bearing
warrents ggainst the Texes 0ld fAge Asgsistence Fund for the payment
of old sge assistence benefits myen though the cash belance of the
money derosited to the credit of sald Fund wes insufficlient to pay
the State's part of the pension requirements. The amount of such
interest-bearing werrents which could be so issued was limited to
$900,000.00, ) -

: As in the case of the first statute upon this subject,
the State of Texes, through its proper officiasls, &nd under -the suth-
ority of the statute next ebove cited and discussed, entered into
contractual relations with the Republic Netiocnal Bank and Trust Compeny
of Dalles, Texes, on February 284, 1939, of like tenor, effect,
end reading as the contrect heretofore described, but inyolving
only interest-beering warrsnts in the amount of ‘900,000.00. The
avowed purpose of this lest statute and the contresct thereunder, es
the first, was to allow the 014 Age Assistance Commission to continue
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to pay in full all grents of 0ld age assistance bdenefits to the

sged, end ell acts of the Commisaion in this regerd were in al) things
validated snd oconfirmed by House Bill No. 1046, isote, Regular Sessicn,
46th Legislsture. '

The interest-bearing werrsnts now outstending in the amount
ot ga_nsgiqgn-nn described in your letter, include not only interest-
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bearing warrants in the amount of $900,000.00 isBued by the Texss 0ld
Asslistance Commiseion under House Bill No. 179, Acts, Reguler Sessiocn,
46th Legisleture, but the balence of interest-bearing werrents re-
maining unpeid of the $3,000,000,.00 issue of such werrents authorized
by House Bill No. 37, Chepter 496, Acts, 3rd Celled Session, 44th
Legisleture. The Legisleture provided by House Bill No. 17¢, Acts,
Regular Session, 46th Legislature for the retirement end liquideticn
of this entire out-stending bdalance of interest-bearing werrants issued
under these two acts, at the fimes end in the amounts and menner
fixed &snd provided by Sections 6 and 7 thereof. And by reescn of its
controlling effect in determining whether sich outstanding warrants
create & present deficit in the 014 Age Assistsnce Fund, we copy in
full such portion of the Statute: )

*Section 6 (a) State Treasurer Fayment of Outstanding
Werrants, It is provided that the Treasurer of the State
of Texas shell call sl]l werrants now outstending that heve
heretofore been issued under the authority and provisions
of Chepter 496, Pege 2084, Acts 1936, Forty-fourth Legis-
lature, Third Called Session, and he is directed snd auth-
orizred to psy seid werrents, together with interest therecn,
out of the Texas 014 Age Assistsnce Fund, according to the
following schedule:

"On October 10, 1939, werrants in the amount of One
HBundred Thirty-Thousend, Nine Hundred end Eighty-seven
Dollers ($130,887) ghall be celled &nd peid by the Treasurer,
together with interest thereon, and on the 1l0th day of esch
month thereafter, the Treasurer 1s directed end authorized
to cell and psy the remaining outstandil warrante in the
amount of Two Hundred Thousand Dollars ?gaoo,OOO) per month,
together with Interest thereon, until euch time a&s all out-
stending werrents hereinebove reforred to shall be cslled
and peid in full, end there is hereby &ppropristed out of
funds sllocated in present and/or future laws of the 0ld
Age fssistance Fund & sum suffiocient to pay sald obligastions
and the interest thereon.

"Section & (b) Seme- Peyment of Werrants Hereefter Issued. .
Bhe Treasurer of the State Of Texas is directed and author-
1zed to cell and pey 8ll werrants thet might hereafter bve
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- {ssued under and by virtue of the provisions of this Act
in epproximete squal monthly installments on the 10th
day of the months Mey, 1940, to September, 1940, both
inclusive, together with interest thereon, out of the
Texas 01d Age Assistance Fund, and there is heredby appro-
prieted out of funds slloceted in present and/or future
laws t0 ths 01d Age Acsistsnce Fund a sum sufficisnt to

pey seid obligations and the interest thereon.

"Section 7 (1) Issuances of State's Obligetion for
Werrents Authorized, Thet the 0ld Age Assistence Commis-
sion be snd is heredby authorized &nd directed to offer to
and deliver to the holder, or holders, of the warrants
which mey be issued under the provisions of this Aot a&nd
of the warrants heretofore issued for 0Cld Age Assistance
under authority of Chapter 496, Pege 2084, Acts 1936,
Forty-fourth Legisleture, Third Celled Seseion, and now
outstanding, the Stete's obligetion in the same principsl
amount, or amounts, in such forms and denominations &8 ghaell
be determined by such Commission, epproved by the Attorney
Generel, snd acceptadble to such holder, cr holders, bear-
ing interest at not to exceed one and six-tenths (1.6)
per cent per ennum or nct to exceed the rate of interest
which shell be peld on or on scocount of the warrents
which mey be issued under the terms ¢f this Act, which-
ever rate 1s the lower. Said obligetions shell bear
dates to be fixed by the Commiseion and shall mature ex-
actly according to the schedules set out in Section 6
hereof.

"{2) State Treesurer-Duties, Upon exchange of the
eriging)l warresnts for the ¢bligaetions suthorized hereunder
the State Treasurer shall retein in khis possession in
escrow as trustee s2ld originel warrents until the obvli-
gaticns herein authorized &sre peid in full. And the
holder, or holders, of such obligestions, in addition to
el)l other rights, shall be sudrogated to the rights of the
holders of such original werrants, Upon peyment of such
obligetion seid originel warrants shall be cancelad by
the State Treasurexr. There is hereby appropristed out of
funds ellocsted in present and/or future lews to the 01d
Age Assistence Fund & suc. sufficient to pey said obligatipns
and the interest thereon.

"{3) Interest, Interest on such original warrants
shall be paid in aceordance with the contract or contracts
under which they were issued up to the date of the ex-
change for the odbligations suthorized herein. :
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"(4) Ovligetions as Security for State Deposits.
Such obligationg to be substituted therefor shell be
eligible to secure deposits of all funds of the State
of Texas, and of counties, cities, districte, and poli-
ticsel subdivisions of and 1n the Stete of Texes on the
besis of one doller principel amount of such obligetiona
for esch doller of deposited funds.

*"(5) Duties cf Stete Officers. The Gove-nor, State
Treasurer, Attorney Genersl, Texas 0ld Age Assistence
Commission, Comptoroller of Public hAccounts, end the Seo~
retary of State are hereby directed to 4o eny end all
tgings necesssry to sccomplish the purposes of this Seoc-
tion.

"(6) Obligeticns Incontestsble. When such oblige-
tions shall have been issued in sccordance with & resolu-
tion adopted by the Texas 014 Age Assistance Commission
and shall have been apprcoved by the Attorney General, they
shell be incontestable end the full faith end ¢redit of
the State shall be pledged to their payment.”

' We think the effedt of the above quoted provisione of
House Bill No. 179, Acts, Regular Sessicn, 46th Legislsture, is to
oreite deferred odbligetions of the State ageainst the Texas 014 Age
Assistence Fund, with meturity dates in accordance with the schedule
set up. Therefore, such interest-bearing werrants or Treasury
gertificates issued in lieu thereof, cannot, by reason of such de-
ferred msturity dates, be considered &s present and subsisting
cherges sgainst the Texes 0ld Age Assistence Fund so as tocreate

a deflcit therein at this time. The moving purpose and controlling
intent of the Legisleture, in the enactment of the Acts herelnebove
reviewsd, was to suthorize the issusnce of werrsnts against the
_Texes 014 Age Lssistence Fund when there were no funds existing to
pay said werrsnts, end to defer the peyment of such warrants by
allowing interest to sccrue thereon, with the expectancy that the
income ellocated to such fund from certein tax meesures would in the
future be sufficlent to fully pey such outetanding interest-beering
warrants, along with current assistance and expense warrents: and
until such time, to sllow the 0ld Age Assistence Commission to con-
tinue to pey in full current old age asgsistenoe benefits and sdministra-
tive expenses,

- We, therefore, conclude that the Texas 0ld Age Assistance
Fund at the present time has funds avaellable for the payment of the
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edministrative salaries and expenses mentioned in your letter,

snd that you msy lawfully issue warrents against such Fund or the
Texas 0ld Age Administration Fund, a non-statutory fund orested
for convenience, in accordence with the governing Departmental Ap-
proprietion Bill,

Trusting the foregoing fully snswers your inguiry, we are
Ywurs very truly
' LY
ATTORNEY GENERAL OF TEXAS

By (Signed) Pat M. Nerfr, Jr,
- Pat M, Neftf Jr.

Asgistant
PIR:h
APPROVED AUG 19, 1939
(Signed) Gereld C. Mann
ATTORNEY GENERAL OF TEXAS Approved
Opinion Committee
By n‘ W. r.

Chs irmen



