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Holding that the Governorts action in
vetoing 328 ftems in the appropriation for the
State Highway Department $n 8. B. 427, Wéth
Legislature, removed such items from the Bill,

Purther holding that wnder the terms of
special provisions in the Bill, vhich were mot
vetoed, such employees as are necessary to the
economfcal and effictent administration of the
h;lno;;tof the l‘)crphr:::nt in th;. mt{rn:gim
and maintenance ay® maYy amploy in
addition to those itemised in the Bill,

OFFICES OF THE ATTORNLY GENERAL

Hon. Brady Gmtr{
Chairman, Btate Highway Commission

Austin, Texas
Opinion ¥o, #1212
Re: Effect of Governort*s veto or attempted
veto of various items or pesitions provided
in biennial appropriation for Highway De=
Dear 8ir: partaent.

We received your letter of July 31, 1939, direoting our
attention to the followings BSenate BL1l No. 427, G6th Legislaturs,
being the General De tal Appropriation Bill fer the Biennium
beginning Ssptember 1, 193, commences as follows:

*BX IT ENACT:D BY THE LEGISLATURE OF THR STATE OF TEXAS:

- ®BECTION 1, That the several sums of money harein
specified or sco much thereof as may Be necessary, are
hereby appropriated out of any monsys in the 8tate
Treasury not othervise appropriated, or out of special
funds as may be shown, for the support and mauintenance
of the several departments and agencies of the Btate
Government for the twoeyear period beginning Septeaber
1, 1939, and ending August 31, 19%41."

Then comes the appropriation to the Adjutant General's
Department folloved by appropriations to the vericus other depart-
ments of the State Government. After the heading “Highway Reparti-
mgat,” under the sub~heading "Administration Division," are listed
thir&y—sonn positions with the salaries attached to such positions
being set opposite the same for each year of the blenniu. The
total of the salaries for each of the two years thus listed 1is
¢74,048,00, Under the sub-heading "Accounting Division™ are simi-
larly 1istea forty-two Jpositions vith ealeries fixed tetelling
$78,815.00 per year. her sub-headings follew, similarly arrangsd,
viss Bogi-zntiun Division, thirty positions, {otal salaries per
year, §41,910.00; Engineering Division, forty-eight positions, total
salaries per year, §122,9%%.00; Maintenance Division, eleven posi-
tions, total salaries psr anmum, $22,916,00} Equipment and Requisi-
tion Pivision, tvelve positions, total salaries sach year, +160.00}
fraftic Division, nine positions, total salaries per year, $19,170.00.
We copy, in the form found in the bill the allocation for "Hainten-
ancse ant! Miseellaneous,” as follewas :
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"Maintenance and ¥iscellansouss:

"1, #Stationary and 0ffice Supplies
Printing Forzus, Rent on Tabu].a{-
ing Machines f'ostagc. Telephone
and 'rolagrapﬁ Nachine Supplies and
Repairs, supphu for Janitors,
Equipment, Printed Forms for Coung
Tax Colleoctors, Express and Freig

and cmtin&'.nt mn". e ¢ o & % @ ‘ 92'5390w ’ ’2.539000
“2, Traveling Expenses . « « « o o o o . A2,000,00 _ __12,000,00

Total Maintenance and Miscellaneous § 104,539.,00 $ 104,539,00"

In the Bill as presented to the Governor there then fol-
loved an ftemization of 327 positions, numbered accordingly, with
salaries set opposite, in the following forms ,

"Department, and Distriet Employees

*l. Administrative Assistant . . . « + & %,200,00 § &,200,00
2. Becretary to Administrative Assistant t,SD0.00 &,500.00
3 Clalms AdJuster . + ¢ v+ ¢ o o o & o .000. ’0000

Apile -
326. District Bookkeeper « « o« s ¢ ¢ & o 2,100.00 2,100.“)
327. District Pookke#per « « v © o o ¢ o o 25100,00 ____ 2,100,00

Total Salaries . o« ¢ o % ¢ » o ¢ & ‘ 518.8?0.00 ‘ 518,8?0-00"
Inmediately under the above there appeared the following:

"Maintenance and Miscellaneous:

"1, Traveling expenses 4__3,000,00 § __ 9,000,00

" Total Maintenanca and Mlscellaneous £ _ 5,000,00 3__5.&%99

Total Department and District BEm~
ployees 4£.523,870.00 # 923,870,00

“Grand Total - State Highway Department  $1010,372,00 1,010,372,00
HIGHWAY DEPARTHENT

*There i{s hereby appropriated out of the State High-
way Fund a sufficient amount for the purpose of reimburs-
ing the 8tate Prison Board for the cost of manufacturing
automoblle license plates, as provided by Eouse Bill 459,
Chapter 178, Gensral Laws of the Regular Session of the
Forty-third Legislature. It is expressly provided that
the State Prison Board shall prepare a statement of
complete ©0sts which shall be audited by the State Auditor
bafore a price for the license plutes is fixed by the
Board of Control and that the audited statement provided
for herein shall serve as the basis for the price charged
the Stats Highway Department.

"There 1s hereby appropriated out of the State High-
way Fund for each of the fiscal years ending August 31,
1 and August 31, 1941, the sums of $50,000.00 which
amount shall be tranaferred from the Btate Highway Fund
to the General Fund of the State of Texas, in order that
the State Highway Fund will bear its just part of the
expanse incurred by other State Departments in serving the
Highway Department, and alsc to acover the cost of furnish.
ing heat, wvater an& power to the State Highway Department.
The State Comptroller and the State Treasurer ars hereby
authorized and directed to transfer the amounts herein
appropriated from the State Highway Fund to the General
Ravenue Fund eithar annually or semi-annually at any time
during each of the said fiscal years.
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*Provided, that the above and foregoing amounts ap-
propriated herein for the 8tate Bighway Department and for
services rendered Yy eother Agencles of the Btate Governe
ment to the Highway Department, shall be paid out of the
State Highway d upon warrants isstued by the State
Comptroller, as {r vided by Chapter 1, Title 116, Revised
Civil statn{ea !55, and amendments ‘horoto; provided
further that all funds or balances of funds on band Septem-
ber 1, 193y and gll funds ooming into the State Highway
Fund, and derived frou registration fees or from other
sources, after deducting the total of the apecific appro-
priations hercin made, are hereby appropriated to the
State Highway Department for the establishment of a aystem
of 8tate Highvays and the sonstruction and maintenance
th.rco{i6ns contemplated and set forth in said Chgszir 1,

Title and Chapter 186, General lLaws of the Refular
::oui:n o} the Thirty-ninth Legislature, and amendments
areLo.

"The State Highway Commission is hereby expressly
authorfzed to purchase, through the Board of Control, any
additional equipment, and motor vehicles necessary in the
opinion eof the State Highway Department E:ovidod, hovever,
that no moneys herein appropriated shali spent for the
purchase of a passenger oar in excess of seven hundred and
fifty dollars (§750,00) including the trade-in value of a
used car, and this limited price shall cover a car equipped
with bumpers and extra rim or wheel, but not an exira cas-
‘ng or tudbe,

"Frovided that no 8tate Highway Funds shall be used
or expended in the payment of full or partial salaries,
or to participate in the mupplementing of any salaries for
any kind of work done for, or under the supervision or
direction of the 8Btate Highway Department, other than those
amount s cpociflcallz.providod in the above appropriations,
where the total to peld such sdditional respective
employees from Federal, State, County, or other Funds
exceads the respective amount below listed, to-wit: ﬁila
clerks, and typists at not exceeding 31,206.00 each per yearg
Bookkeepers at not exceeding $2,100,00 each per yearj regis-
tration, warrant, voucher, compeonetor or tabultating clerks,
stenographers $1,350,00 each per year; thoss performing
sscretarial duties at not exceeding §1,500,00 each per year;
resident sngineers and district engineers at an average
salary of not to sxceed $3,672.00 each per year, none to
exceed #,896, ger yearj assistant district engincers, at
aot cxceeaing $34,000,00 g:r g?ar- any other additional posi-
tions not herein listed in the above dtemized appropriations,
at not exceeding the amounts apccificaII! appropriated
therein for such similayr posgitions. . .

The Governor blue-pencilled the 327 positions listed un-
der the sub-heading "Department, and District Employees," (among
other positions not germane to tnss opinion), and the 1fen of
$5,000,00 per year for traveling expenses, s!gned the bill, and
issued & proclamation readinge

"] have signed and aptroved all of Senate Bill No.
427, An Act making appropriations for the support and
maintenance of the executive and administrative depart-
ments and agencies of the State Government for the two-
year period beginning September 1, 1939 and ending Aug-
ust 31, 1941, with exception of the items set out below
which are hereby vetoed and disapproved for the reason
that the large daficit of the general fund and ths gen-
eral unsatisfacbory condition of the 8tate finances
makes 1t necessary for me to disapprove these ftems:™



Hon. Erady Gentry, #.

You request our opinion in substance as to wvhat eff
1f any, the Covernor's action had wpon such 327 positions. *ots

_ We will first point out that the provision in the general
rider to the effect that wmsed funds should revert to the Gencral
Mevenue Fund at the end of each year "unless otherwise provided by
lav, Or unless sthervise previded" in the bill, dces not apply to
the Eighway Department's appropriation, For, such reversion {c
othervise prohibited by law, Articie 6674, Revised Civil Statutes}

Jolmson vs. Ferguson, 55 8, W, (24) 153, 8ald Article 6674e regds
as follovs

"All moneys nov or hersafter deposited in ths State
Treasury to eredit of the fState Highway Pund,' includ-
i‘..nf all Federal aid moneys dsposited to the eredit of

d fund wmder the terms of the Federal Fighway Aot
and all oomty aid moneys deposited to the eredit of
said fund wder the teras of this Act shall be sudbject
to appropriation for the specific purpese ¢f the improve-
Bent of sald system of Etate Highvays by the State High-
vay Departuent.”

Hence, there ean be no rev.region of of these moneys to
ths General Hov::me Fund. aad 4

In the bill wmder econsiieration there are sppropriztions
for the payment of a large number of listed positions im the State
Highway pepartment and certain other specified ftems. The balance
of the Btate Highway Fund for the next bMepniun (after deducting
the reimbursements to the ;irison Board and the General Fund) is then
appropriated to the Departaent for the establishment, eonstruction
and rmaintenance of a systex of State Highways. lhere is po limita-
tion placed on this "balance." It is governed only the size of
the fund. Giving all the effect to the Governor's action that can
be given, the elimination of the 327 positions listed under the "De=
sartment, and vistrict Zmployees” sub-division, and of the $5,000.00
traveling expense itemn, had the effect of increasing by S523,B?0.C0
the amount nppropr.tate& for the establishment, construction and maine
tenance of the hghwvays.

The appropriation of the whole of this balance vwgs not dis-
turbed by the GCovernor. Accompanied as it vas by a schedule of sale
aries governing the employment of additional men, it is plain that
the Legislature and the Governor intended that such additional employ=
ees aa might be necessary in the economical and efficient use of the
State Highway Fund sight be paid out of such balance.

Actually, thére were two appropriations of such §523,870.00,
With the first of such appropriations thereof vetoed, it falls into
and automatically becomes & part of the fund appropriated for the con-

struction, establishment and maintenance of a system of highways, in-
cluding the use of necessary parts thereof for the payment of saia.rlel.

Many of the appropriations to the various departments do not
contain any such rilers, or special provisions, as those appenced to
the Eighway Appropriation. Wwhere such riders appear and their provis-
tons are plain, as they are in this case, andi are not vetoed, effect
must be given to them, -

With the 327 positions marked out, this bil) 1s so fur as the
Hizhway appropriation is comcerned is alnos€ {dentiecal with the appro-
priations to th.t Uepartment in 1931, 1933, 1935 and 1937. under thase
same riders during #ll this time the Department has employed such men
as vare deemod necessary, additional to those positions listed in the
appropriztion bills, and so far as we imow the validity of such special
provisions and the pover of the Department to employ additional men wn-
der them hus never been questioned. EKnowing the comstruotion thus
placed upon 1ts legislation, knowing that effect was thue being given
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to such special previzions, or riders, the Legislature has re-
enacted the same time and again, and ﬁas done so this time.. Pre-
sumably it vas done with the intention that the same effect would
esontinue to be given. Article 6674, Revised Civil Statutes, is
mly directory 80 far as the matter of numbering empleyses is
soncerned, and has mever been considered otherwise.

Article 667hs, Revised Civil Btatutes, enacted in 1937,
sets up & system of Uorinn'a Cempensation Insuranoce for employess
of the State Highway Department and by its

press terms sovers
defining
oEpPensa-

. s-sestion 2 of Bection g Article 6674s,
ployees of the Highway Department oevered by such ¢
tion »eads: .

- Al shitmn § mBea Y mmaaa mmtar wmassmmem e e e

& "EmpAOYSeT SGAlLL ESaAll §VEr'y PErsOn iN Viue »er-
vice of the 8tate Highwvay ch:rtlcnt under any appoint-
ment or express eontract of hire, oral or written, whose
BAme appears upon the pay roll of the S8tate Highway De-
partment, except officlals appointed by the Governor with
the advice and consent of the Senate, except clerical and
office employses not required dy thc{r duties to travel or
work awvay from their office, and except all positions for
which itemized appropriations are made by the Legislature.
No person in the service of the State Highway Departaent
who is paid on a plesevwork basis, or on any basis other
than by the hour, day, wcek, month, or year, shall be eon-
sidered an empleyse and entitled to compensation wnder the
terms and provisions of this Act. Provided furthper, that
mo person shall be ¢lassified as an temployes' nor ﬁo eli=-
gitls to any compensation benefits unier the terms and pro-
vizsions of this Act until he shall have submitted himself
first to a physical examination by a regularly licensed
physician or surgeon designated by the State Highway Depart-
ment to make such examination and thereafter besn certified
by the State Highway Department to be placed on the pay
rol)l of the State Highway Departasnt.”

The above 1is cxzrou goneral legislative recognition ef
the validity of smployments not ftemized in the bill.

© Giving effect to the Governorts action ths dlus-pencilled
fitems must go out of the ¥ill, The special {rovisionl referred to,
hovever, furnish ample authority for the employment of such men as
may be necesasary in the sconomical and efficient administretion of
the purposes of the Department, in the estadblishment, construction
and maintenance of a system of State Highways, as contemplated and
set forth in Chapter 1, Title 116, Revised Civil Statutes, and Chap-
ter 186, General Laws, Regular Session, 39th Legislature, and amend-
ments thereto, in addition to those itemized in the bill, If it is
necessary to #111 a part or all of the 327 positions in question fer

such purposes it may be done.
Yours very trul S
ATTORNEY GEERRAI{ OF TEXAS

By /s/ Glenn R. Levwis
GRLsNivd Glenn R. Lewis, Assistant

This opinion has been considered in eonference, approved,
and ordersd recorded. '

/8/ Gerald C. Mann
GERALD C. MANN
ATTORNEY GENERAL OF TEKXAS



