ﬁ T ATTORNEY GENERAL
OF TEXAS

AUSTIN 11, TEXAS

ATTORNEY GRNERAL

Hon, Basocom Giles, Commissioner
General Land Office
Austin, Texas

Dear 8Bir: Opinion No, 0-12356
Re; Construction of s lease by
the Commisaioner of the
General Land Office on public
school land to Renwar 0il
Corporation,

This will scknowledge receipt of your letter of December 8, 1939,
requesting ean opinion of t his department on certain questions arising in
connection with Lease No, 22990, executed by W. H. McDonald, Land Commis-
sioner, on November 5, 1937, covering 160 acres in Kleberg and Eennedy
County to Remwar 0il Corporation. You enclosed with your request a pho-
toatatic copy of the application for the lease by Rerwar 0il Corporation
dated September 7, 1937, a photostatioc copy of the lease tnd & photostatia
copy of a bomd whioh is not deted tut has the stamp of your offioce marked
"Received November 5, 1937" on ssme, signed by Renwar 0il Corporationm,
Principel, Rowan S. Bond snd S. F, Burlbut, Sureties. The lease has the
following provisionsg

“NOW, THEREFORE, I WM. H. MCDONALD, Commissioner of
the General Land Office of the State of Texas, by virtue
of the authority veated in me, do hereby lease and grant
unto RENWAR OIL CORP., CORPUS CHRISTI, TEXAS the exclus=
ive right to prospeot for, produce and take out of the
aforesaid area for a period of FIVE YEARS and as long
thereafter as any minerals covered hersby are produced
therefron in ocmmercial quantities, not to exceed TWENLY
FIVE YEARS, all 0il and gas and other minerals, except
gold, silver, platinum, cimmabar snd other metals and
precious stones that may. be therein, upon the following
conditions, to-wits

"]. If none of such minerals be produced in commer-
oial quantities within five years this iease shall term-
inate.

“2. The owner heresof shall pay to the Commissioner
of the Gensral Land Office at Austin, Texas, ror tne use
and benerit of tne State of Texas, annually in aavance
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25¢ per acre during the life hereof, so long as the
area may be neid undeveloped, snd not to sxceed iive
yoars without proauction.

%3, When produetion of 0il, gas or otner minerals
covered by this lease is secured the owner snall pay
to the Commissioner of the General Land Office, at
Austin, Texas, for the use and benefit of the State of-
Texas, 1/8 of the value of the gross production of oil,
1/8 of the grossproduction of gas, 1/8 of the gross
production of sulphur, and l.8 of the wvalue of other
minerals, that msy be produced from said area,
$320,000,00 out of the 3/64 of the 7.8 and as and if
produced. We agree to commence operations for the
drilling of a well in search of oil and/or gas on or
before 350 deys from the date of the delivery of this
lease and to continue the drilling thereof wWith due
diligence until the depth of 7000 feet has been reached
or oil and/or gas in payimg quantities has beem produc-
ed therefrmm, Failure to commence said well as afore-
said shall render this lease null and void to both
parties,”

‘ The sbove provisions of the lease are the same as set out in the
minersl lease sppliecation or bid by Renwar Cil Corporation. The bond re-
cites the lease, and the agreement to drill comtained thereim and is con-
ditiomed on the drilling as provided im said lease in the pemsl zum of
$4,500,00 in favor of the Commissioner of t he Ceneral land Office of
Texas and his suscessors in office. In your letter you state that om
Detember 6, 1939, in compliance with the demand of your department, the
$4,500,00 penalty im seid bond was paid to you., You also stated im your
letter that the Rexwar 0il Corporstiom paid the ocurrent year's renmtal
beginning November 6, 1939 on August §, 1939, The application amd bond
have been emdorsed on them the following:

"December 8, 1938,

"The period of time allowed in the drillinmg obliga-
tion iz herely extended for ome year after its origiml
expiration date.

{ 8igned) W, J. McDomeld
Cormissioner"

It will be noted that the one year has expired should such em=
dorsement be given any effect.

You ask for an opimiom om the followimg questionss
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Y. Since mo bond was mentioned im the bid for
a lease nor in the lease issued should the land com-
missioner contimue in force and ¢ ffect the leass by
virtue of the payment of the pemalty provided iz the
bond for failure to drill?

2. Should the 1 : be declared forfeited for
as issued thereon?

It is the copinion of this department that im comstruimg the three
above mentioned imstruments that the lease in question termimeted or be-
ocsme null and void om the failure of the lessee to commonce operations for
the drillim of & well in search of cil amd gas om or before 350 days from
the dete of the delivery of the lease becauss of the proviaiol in the ap~
plication and lease thet "failure to commemce said well as aforesaid shall
render this lease mll and void to both parties."” It will be noted that
in the lease lessee was not tivem am optiom or electiom to either begim
this well or pay sa agreed rental or oomply with the comditioms of a bomd.
I¥ is true that ordimarily we do not find im oil and gas leases za abeo-
lute sagreement to drill a well together with a provision that the lsase
shall be mull and void, terminate or emd om failure to drill the well im
s specified time, but we can see mo reasom why such a contract could not
be extered imto. The Renwar 0il Corporatiom set out im their application
axd bid this exact provision as being & provisiom by whieh it was wlilling
to b bounds The courts have always construed oil smd gas leases against
the lesses and certainly such comstructiom would be givem im this imstance
since the lessee is respomeible for the above provision beixg im the lease,

We do nmot think that the bomd, which was not mentioned im the
application or leass, has axy bearimg om whother or mot the lease termimat-
od or became mull and void for failure to drill the well, If i% could
have amy bearimg on the comtract betweem the parties with respect to the
lease, it would omly have to do with the damages for violatiom of the
eovenant or agreement to drill the well smd not with the provisions that
the leasze should becoms void if the well was mot drilled im time., This
lease was executed after competitive biddimg as required by chapter 271,
Acts 42nd Llegislature, p. 452, and ststutes thereinx referred to, BSuppose
some other compemy had sulmitted an exact bid as was submitted by Rewwar
0il Corporatiom with the exceptiom of the provision with respsct t¢ drill=-
ing & well withim 350 days, As between such bHid and Remwar's bid the Land
Commissiomer would have beem justified im comsiderimg Rexwar's bid & higher
bid, as the agreement to drill the well amd the provisiom that the lease
would become mull amd void if seme weas mot drilled withim & specifie time
was & valuable added comsiderations The effect of the Commissioner's ac-
tiom would result im the lease not havimg beexm given to the highest snd
best bidder whieh would be doimpg imdirectly what the statutes prevent him
from doimg directly. Article 5366, Revised Civil 3tatutes 1925, We find
mothimg im the statutes, im the appliestiom for lease or inm the lease
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itself whereby the Cormissiomer of the General Land Offiee is author-
ized to extend the drillimg obligatiom im a lemse of this character
or to saocept the forfeit of a bond and paymemt thereof im lieu of the
drillimg provisions ocontaimed im the application snd im the lease,

It is difficult to always tell whether a provision in a lease
similar to the ome above is a special limitatiom om the estate granted
or & comditiom subsequent, If it ia a limitatiom the leasze ipso facto
terminates on the lesses's failure to begim drillimg operations.

In the case of Caulk vs. Miller, 16 8,%. (2d) 195, C.C A. of
Galveston, whereinm the grantee in a deed agreed to begin actual drillimg
of sm 0il well within six momths after the date of the sale and that
failure to commemce drillimg operations withim six momths he should for-
feit all of his rights im the minerals. The court held that the failure
to begim drillimg operatioms withim six momths ipso facto termimated
the title to the minerals., I the caze of Gulf Production Company vs,
Kishi et al. 103 S.W, (22) 965, Comm. App. Sec. B, cpinion by Judge
Smedlavw, the followimg lngungo was used, in cormoction with & similar
provision im the lesse;

"The express provisions of the leases that the
rights or sstetes of the lessee shall terminate on
its failure to drill the wells are limitatioms up-
or the duratiom of the estates croated by the leecos,"

$>e algo Gulf Production Company et al vs. Continental 0il Compsny et al,
by the Suprome Court of Texas, opinion by Chief Justice Cureton on Novem=—
ber 11, 1939, and not yet reported.

If such a provision is a comditiom subssquemt then it is neces-
sary for the lessor to make & re-entry or its eguivaleat in order to
terminsete the lease,

In the oase of Curry ve. Texas Compaxzy, 18 S.W. (2d), C.C.A.,
Eastland, the followirpg language was used which expresses the well set-
tled law:

“"If the forfeiturs provisioa be a conditiom sub-
sequent, thex we are unable to attach smy lmportance
to the precise wording of same, The rule is ss an-
cient as the common law that & forfeiture provision,
which is 8 condition subsequent, that may wrk a de-
fesnsance of an estate in land, does not affect such
defeasance in the absence of e re-eniry, or equiva-
lents, which in the course of time have come® %o be
recognized."
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Should we be mistakem in construing the above provisions of the
lease as constituting a special limitation upon the eatate leased instead
of a condition subsequent, it would be necessary for you to advise the
lesses that the lease is at au end and has no further foroce &nd eoffect on
the above described property in order to put the leese to an end, which
precaution you should teke if you desire to be ocertair that the lease is
forfeited or terminated, As a general rule forfeiturss are not favored
by the court, but because of the mature of am oll and gas lease and the
inequity im allowing a lesses to sit back end hold lessor's property
without development of same amd prevent lessor from receivimg the bene-
fits therefrom in the nature of royalty, the courts have favored forfeit-
ure of o0il and gas leases for feilure on the part of the lessee to oom-
ply with drilling obligations. See Stephenson, et al v, Stitz, et ux,
225 §. W, 812, C.C.A. of San Antonic, where the following leamguage is
used:

"The ocontract iavolved being amn oil amd gas lease,
it will be striectly construed against the lessee, and,
although under the general rule forfesitures are not

favored, they are im fact favored im contracts of this
oharacter,”

We trust that the above sufficiently answers your request,
Yours very truly

ATIORNEY GENERAL OF TEXAS

By /S/ Dovnu Ma.hon

D.D, Mahon
Assistant
DﬂMsjn:dgw
APFROVED DEC 23, 1939
/s/ GERALD C. MANN APPROVED
ATTORNEY GENERAL OF TEXAS Opinion Committes

By BWB Chairmen



