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Hon, Thomas A. Vheat
County Attorney
Lidverty County
Liberty, Texas

Dear Sir:

Opinion Ho, 0-127

a4 jamed in this dot, whare
he receives @ as gompensation for his
:zniou. ahal) saipowersd and purmitted -
chase : ixarged to his county
~'all ressonabl xpan- 58 necessary in the
Ve Ope¥ and legal ogddust of his offios, pre-
o fiolals$*® bonds, premiux on fire,
| \ eft, rodbbery imnrunu protect-
7 publie 8 and including the cost of
ty bendg/ for hls deputies, sueh expenses
n Be phsasd on, pre~determined and allowed
& ampurnts, ag osarly as possible,
by the commissioners' court onoce each month
for the ensuing month, upon the applteation -
of eaoh officer, atating the kind, proba
amount of expenditure and the necesaity ta
the expenses of his office for such unsuing
month, whioh apflieatlon shall, bsfore pre~
sentation to sald court, ﬁrat be endorsged by
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the county auditor, if any, otherwise the
oounty treasurer, only as to whether funds
are available for payment of such expenses.
The commissioners' court of the ocounty of

the sgheriff's residence may, upon the written
and sworn spplication of the sheriff astating
the necessity therefor purchase equipment

for a bureau of oriminal identirfication, such
os cameras, finger print cards, inks, chemi-
oals, mioroscopea, radio and ladboratory equip-
ment, filing cards, filing cabinets, tear gas
and other eguipment in keeping with the systen
in use by the Department of Fublic Safety of
this State, or the United States Department

of Justioce and/or Bureau of Criminal Identifi-
oation.

“Such purchases shall be made by sach
officer, when allowed, only by requisition
in mannsr provided by the county auditor, ir
any, otherwise by the commissioners' gourt.
Each officer shall, at the close of each month
of his tenure of office, make an itemiged and
sworn report of all approved expenses inocurresd
by him and charged to his ocounty, accompanying
such report with involces covering such pur-
chases and requigitions issued by him in sup-
port of such report. If such expenses be in-
ourred in connectlon with any particular ocase,
such report shall name guch cass, Such report,
invoices and requisitions shell be subjeat to
the audit of the couanty auditor, if any, other=-
wise by the commissioners' court, and 1if it
appaars that any item was not incurred by such
officer, or that such item was not a necessary
or legal expense of suci office, or purchased
upon proper requisition, such iten shell be by
said county auditor or oourt rejected, in which
case the payment of such item may be adjudicated
in any oourt of competent jurisdlotion, All
such approvad clainmg and scoounts shall be pald
from the Officers' Salary Fund unless otherwise
provided herein ..."
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Article 26 of the Code of Criminal Frooedure
reads as followa:

"The county attorneys shall attend the
terms of all courts in his ocounty below the
grade of distriot court, and shall represent
the State in ail orimipal casos under exam-
ination or proseocution in said county; and
in the absence of the district attorney ha
shall represent the State alone, or when re-
quested, shall aid the distriot attorney in
the prosscution-of any ocase in behalf of the
State in the distriot court, and in such
oasos bs shall receive all or one-half of
the fees allowed by law to distriaet attorneys,
according as hs acted alons or joimtly. 1In
such cases he shall receive all or one-half
of the fees allowed by law to the distriot
attorney whose duties he performs, or agsists
in performing, dut shall receive no part of
the constitutional salary allowed to sush
district attorney, aceording as .he acted
alone or jointly; provided that fees colleot-
sd by the county attorney from the state for
suoh services shall be deductsd by the Compe -
troller of Pudblic Accounts from the fees which
otherwise would have been paid to the distriet
attorney had he represented the State alone;
provided further this article shall not be con-
strued as inhibiting any ocounty attoraney from
voluntarily, with the consent of the distriet
attorney, assisting the distriot attorney in
the performance of his respective duties, with-
out compensation.”

Article 5, Section 21 of the State Constitution
reaus; ia part, as $ollows:

" . ..eThe county attorneys shall repressnt
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the State in all cases i the district and
iaferior courts in thelr respective counties;
but if any county shall be included in a dis-
trict in which there shall be a dlatrict attor-
ney, the respective duties of distriet attor-
neys and county attorneys shall in suoh coun~
tiea be regulated by the legilaslature, The
Legislature may provide for the election of
distriot attornsys in such distriots, as may

_ be deemed necessary, and make provisions for
the eompensation of distriot at:orneys, end
county attorneys; provided, district attorneys
shall recelive an annual salary of five hundred
dollars, to be pald by the State, and such

fees, commissions and perquisites as may be

provided by lew. County attorneys shall re-

ceive as oompensation only such fees, commissions

and perquisites as may be preasoribed by law,*

We are informsed by the Comptroller's office that
Liberty County is in the seventy-fifth Judiclal dlatriot
which iz composed of four ocounties, and that such Judiolal
distriot has g July slected, gqualified and acting district
attorney. : '

In the oase of Vogeas vs. Sheppard, 67 SW 2ud 856,
it was held that the county attorney in” judiocizl distriots
composed of two or more counties was not entitled to fees
for assisting district attorney and obtaining final coavic-
tion for felcnies in distriet court, nor for representing
state, during distriot attaorney's absence, 1n habeas ocorpus
proceedings. :

Artiols 23, Code of Criminal Procedure, reads as
follows: -

nfach distriet attoroey shaell represent
the State in all oriminal cases in the dis-
triet oocurts of his distriot, except in casesa
whers he has been, before his election, em-
ployed adversely. 7hen any oriminal proceed-
ing 1s had before an examining court in hilas
district or before a judge upon habeas corpus,
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and he is notifled of the same, and is at the
time within the county where such proceeding is
had, he shall represent the State therein, un-
less prevented dy othar official duties."

We quote from the case of Voges vs. Sheppard,
supra, as follows: ,

"It is at onoe apparent that a purpose
of Article 1025 was to respond to the call
of Article 26 for conmpensation to the county
attorney for the serfvices presoridbed by the
latter statute as a subjleot for compensation,
There is 1little doubt that in naming that *
officer, along with the distriet attorney,
a8 & beneficliary of the fees presorided in
Artiole 1025, the Legislature hadé in immedlate
.contemplation the provisions of the other are-
ticle regarding the coxpensation of the county
attorney in felony triala, and which, in ex-
press terms, limit such ocompensation to 'fess
allowed by law to dietrict attarneys.' It is
thue seen that the right of the relator to fees
in ocases of felony conviction, as prescribed
in artiols 1025, depaads on whether such fees
are sllowed to the distriet attomey of the
district whioh embraces Wilson county. That
said dlatrict attorney is not allowed said
fees is plainly dlsclosed by the provisions
of Article 10£l; for the last-named article
provides, '1n subatance, that a 4istrict attors
ney, in a district composed of two or more

- counties, shall recelive a per diex compensa-
tion, depending upcn his attendance upon the
session of the court in the nedessary perforsfince
of his offiolal dUt¥eaess

_ "In regard to compensution for the county
attorney in habeas oorpus ocases, the situatio -

L b A be AO el RO sroviaeh some
pensation for that officer in s hadeas corpus
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ocace involving & felony, cnd, as we have

saen, the statute mentioned relates axciusive-
ly te services for which the dlistrioct attor-
ney, if he, in:tead of the county attorney,
performed them, would be entitled to resceive
the fees there provided."

On June 17th apd 22, 1938, this department held
in opinions written by Hon, Joe J. Alsup, Assistant Attor-
ney Gensral, addressed to L, O. Orsborn, County Attorney ;
Canton, Texas, that & county attorney who was oompcnlltca
on an annual salary basis could not olaln.travoling expense
as a legnl expenss of such offioce,

¥We quote from Texas Jurisprulencs, Vol. 34, page
844 as follows: ,

"The officer is entitled to aredit for
actual and necessary expensea incurred in the
conduct of his office., 7The clauase fother
necessary expenses' means other expenses
similar to those expressly specified; it does
not include money expended for the services
of an assistant, though suoh services are
necessary to snable the officer the hctter . ¢
to dischargs his dutiesje.ess"

Also see the cases of Harris County vs. Hammond,

203 S¥ 445; Cameron County va. Fox, 42 SW 2nd 638, Casey

va, State, 280 SW 428.

In view of the foregoing authorities you are
respeotfully advized that 1t is the opinion of this depart~
ment that the county soting through its commissioners® court
would not have the authority to reilmdurse the county attore
ney who is compensated on an annual salery basls for expenses
inocurred while investigating oriminal felony ocases,

Truatiang that the foregoing fully answers your
inquiry, we remain

Very truly yours
ATTORNEY GENERAL QF TEXAS
(oile el | tlrne
Ardell Williems
AW AW Assistant

APPRGVED
OFINION
COMMITTEE

o AL

CHAIRMAN
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