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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN '

GERALD C. MANN
ATTORNEY GENERAL

Honorable Tom Seay
County Attnmv

Por.t.ar county
Amarillo, Texas

Dear 8ir

apiaion Bo, O~
Re:

ipt o lstter of August 18
1959, in which you feq inion of this Departasnt
as to what feen ty nttorner is quntitled to under
Article 7352 | 4 Civil Statutes,
eounty in a md.t.

tiole 7532 of the Revised Civil
} in parb as follows:

sss -~ The gouuty attorney or dis~
shall re munt the State and

¢t delinguent tax
t sif'—'_n!'%aw,

- Fal iately to m
: In all cegas the com

. utd attornsy shall) ba five dollars
ror the first tract in one sult, and one dsllar
foxr sach adutiml tract uvalvca in tho sane
:uit; & & »w

It is to be noted that this statute used the
term: "provided ror 1n this law", The law referred to
was Chepter 10 koown as *mlmwmt Taxes” whioh pravided
$n Article 7386 for the brimging of suits to forwclome
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tax liens.
Article 7333 reads as follows:

"Yeas taxed as costs -~ In each case susch
feea shall be taxed as costs against the land to
be sold under Jjudgment for taxes, and pald out
of the proceeds of sale of same alfter the taxes,
panalty and intereat due thereon are paid, and
in no case shall the State or county be liable
therefor.™

Article 7332 as amended in 1931, reads in part,
as followa:

"Other fees -~ The County or District Attor-
ney shall represent the State and County in all

suits against delingaent tax-gg!!rs= and alY
sums collected s ¢ pald over diately to

the County Collector,

"Bef'ore filing suits for the recoverjynef
delinquent taxea for any year, notice shall be
g€lven to the owner or owners of said property
as is provided for in Article 7324 of the Re-
vised Civil Statutes of Texas, 1925, as amended
by Chiapter 117, Fage 196, Acts of the Forty-
secorid Lagislature, Regular Session. The fees
herein provided for shall not acerue to noxr shall
the various officere herein named be antitled
thereto in any sult unless 1% de proved that
notice has besn given to the owner for the time
and in the manner provided by law,

*In all cases, the compensation of eaid
Attorney shall be Two (§2.00) Dollare for the
firat tract and Cne (§1.00) Dollar for etich
additional tract up to Four (4}, dut said fee
in no case to exceod Five (i5.06} Pollaras, And
provided that in any suit brought egainst any
individual or corporate owner, all paat due
taxes for all previous years on such trast gt
tracts ahall be included; and provided, further
that where there ars several lota in the same
addition or subdivision delinquent, belonging
to the sams owner, &ll sald delinquent lota
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shall be zade the subject of & single suit.”

It i3 to be noted that the term "provided for
4in this law” wes left out of this amended act and it now
provides that the county and district attorney shall rep-
ressnt the state and oounty in all saits against delin-
quent texpeyers. FParagraph 2 of the amended Article is
concernsd with notice in the filing of suits for the reo-
covery of delinquent taxes., Taragraph 3, howaver, starts
off with the ters. “in all ocases™, Thare can de no gques-
tion that the cozpensation schedule set out for county
or distriat attorneys in Artlole ?73i2 as amended applles
in all cases, regardless of whether originally filed by
the county attorney for the state and county or inter=
vened into by sald county or district attorney. This
Aot places the duty upon the county or district attorney
to represent the state and county in all suits egainst
delinquent taxpayers ané sets up the fees that he shall
receive for such repregentation. ¥%Whers & county or dig-
trict attorney intervenes for the stats and sounty he
certainly is representing the state and county in a suit
agalnst a delinguent taxpayer regardless of the fact that
he did not originally file the same. There i1s no basis
for ths construotion that Article 7332 aprlies only to
sults which were originally filed by the county or dis-
trioct attorney. It is to be remembered that Artiocle 7333
allows these attorneys fees as set up in Article 7332 to
bs charged as court costs, ' ‘

. In 1937 the Legislature passed Article 7345b.
Anong other things thia Acet provides for the impleading
or intervening of other tax units in a suit originally
riled by one tex unit. Seotion 6 of thls Article deals
with court costs and reads as follows:

wSec, 6. All court costs, including costs
of serving process, in aay sult hereafter brought
by or in behalf of any taxing units for della-
quent taxes in whioh suits all other taxing units
having & deliinguent tax claim against such prop-
erty of any peart thersof, have heen impleaded,
together with all expenses of foreclosure sale and
such reasobable attorney's fess as may be incurred
by tke Interpleadéf or intervening taxing units,
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not exceeding ten per cent {10%4) of the amouat
asued for, suoh attorney's fees to be subject

to Lhe approval of the court together with such
reasonable expenses as the taxing units may in-
our in proouring data and information as to thwe

name, identity and location of necessary parties

and in nraanrines nagegssary 'lanl dagarintinns

————— I T ATy TR W N hadd A LT AL 4L

of the proyorty. shall bo oharseahlc as court
costs.”

Sectlion 15 of this same Article reads as follows:

"Sec., 13. The provisions of this Act shall
be cumulative of and in addition to all other
rights and remedies toc which any taxing unit
may be entitled, but as to any proceeding brought
under this Act, if any part or porticn of this
Act be in conrliot with any part or portion of
any law of the State, the terms and-provisions
of this Act shall govern as to such proceeding.
The provisions of Chapter 10, Title 122 of the
Reviged Civil Statutes of 1925 shall govera
suits brought under this aict except as herein
P?’g'd; -Acts 1937, 456th Lﬁ;., Pe 149%4-a,
ch. 8.

Section 13 specifically provides that the provisions
of Chapter 10 shall control inm all cases except in cases where
the provisions of this Aot are in conflict thereto. In those
cases this Act shall control. Furthermore, Article 7345h is
cumulative of all other laws on the subject.

The question preseanted then is whether or aot Beo.
6 of Article 7345b is in conflict with Article 7332 as %o
attorneys fees which may be collected by a county or distriet
attorney.

: Sesotion 6 of Article 7345b deals with what may de
allowed as court costs. Kowhere in this Bection does 1t pro-
- vide that taxing units shall pay an attorney*s fee of ten per
cent. Yurthermore, nowhere in this Section is it provided
that ten per cent may be charged in every case as ocourt costs
for attorney's fees. It is provided, however, that “such

reasonable fees as may be ing ed by the 1nte ded or
tervenl taxing units and not exceed ten per ocent of the
amount sued for" may be charged. In other words, if a taxing
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unit ocontracted with an attorney to pay him five per cent

ror his services, then only thia five per cent would be
chargeable as court costs because that would be the reason~
able attorney's fees that would be incurred by that partiecular
interpleaded or intervening taxing unit. However, if that
same taxing district contracted with an attorney to pay him
fifteen per cent as his attorney's fees only 10 per cent of
that amouat would be chargeable as court costa. To bear this
out is the fact that the act dovs not provide for ten per cent
attorney's fees in every case but provides for the allowance of
attorney's fees asz incurred “not exceeding ten per cent.”

¥hile Section 8 of Article 7345b applies to all tax-
ing unite it is evident that the part which refers to attorney's
fezs as court costs does not apply to the couaty or distriect
attgrney. This is true because this Seotion reads, in part, as
follows: ‘

"Such reasonable attorney'’s fees as may de
incurred by thsuintorploadod or intervenlng tax-
. a [ ] [ ]

The particular language quoted shows the leglislative
intention that the same shall not apply to county attorney's
fees because of the fact that the State and c¢counties are pro-
hibited by irticle 7333, supra, from inourring eny attorney's
fee. The fes of the county or district attorney is set bdy
Article 7332 and in no case may the State or ocounty be liabls
for the same under Article 7333 which Article also requires
that said fee be charged as court coats., It is the opirion of
this Departument, then, that ths oounty or élstrict attorney
should receive the fee set out in Article 7332 in every tax
suit where judgment is obtained and the same is always change-
able as court costs.

_ It {8 to be remembered, however, that the rest of
Section 6 of Article 7345b, aside from the portion concerning
attorney's fees, does apply to the State and oounty so as to
allow them to set up a8 costs the items set out in said Sec.68.

In your letter you inguire further if the eounty
attorney ahould collect these fees allowed him by statute where
he is compensated from the officers salary fund.

Article 7532 before it was amended provided, in part,
as follows:
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"All fees provided for the officers herein
mentioned shall bes in addition to fees allowed
by law to such officers, and sghall not be ac-
counted for by sald officers as 'fees of office'v .

Article 7332 as amended in 1931 provides in part:

41l fees provided for the officers herein
shall be treated as fees of office and accounted
for as such and said officers shall not receive
nor retain said fess in excess of the maximum
compensation allowed said officers under the laws
of thia state.”

Artiocle 391Zs, Section 5, provides in part:

"It shall be the duty of all officers to
charge and collect in the manner authorized by
law all fees and commissions which are permitted
by law to be assessed and collected for all of-
Ticial service psrformed by thex, As and when
suck fees are collested they shall be deposited
in the Offleer's Salary Fund, or funds provided
in this Act." :

You are ocorrect in your conclusion that where a
county attorney, who is compensated fiom bhe officer's
salary fund, intervenes in a tax suit for the atate and
county he should collect said attorney's fees as oourt
costs and then deposit them in the officer's salary fund
and the same ghould not be retained by him in addition to
his regular cozpensation.

If the attorney's fees actually ocollected in
your case are in excess of the amount the county is en-
titled to charge the taxpayer as costs, the correot dis-
position of such excess funds would be as you suggested
in your letter to have the district clerk make a refund
of such fees to the taxing units or whatever party may de
entitled to the saums,

: Anything in Opinion No, 0-836 whioh may de in
confliot with this opinion is hereby expressly overruled,

5 |
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Yours very truly
ATTORNEY GEXNEFAL OF TEZAS )

/ + 4 d

Ry /
Billy Goldberg
Assistant

ocT 4, 193¢




