OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable J. C. Blalr, Presldeat
State Board of Zduention
Kerans, Texas

Dear Sir:

Re! Authority o n{lb:
aersl A?proprl fon\Bi

Htate Board of Educa-
traveling expenses.
%e have your let gast 17, 1939, preseating
your rsquast to the AL, a3 a member of the
board set up by t ) ation Blll, oomposed of
the Govergor, t : Attorney General, where-

in you ask the per papd to use the "estimated
surplus® in tie ufppropridtion provided by the legislature
for the payment © lem ol \the board members, %o pay

the traveling expeasqs of ora of the board,

It is not\pecedsary, for the purposes of tils
opiien,to Jdetormind ot tXis time whether the “estimated
8 ’ eh you or, is of that qharacter with

zo& to deal. Your inquiry may

uming the ‘*estimated surplus’
to be 6ne with which the board is au-
thorized to deal, may bhe board lawful-
permit such surplus, or any portion
of 1t, to be used to defruy traveling
exrensent”

¥e direct your attention to thet portion of the
general rider to the General Appropristion Bill whieh reads
ag follaowas

HO COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OPIMION UNLESS APFAOVED EBY THE ATTORNEY SENERAL OR PIASY ASKISTAKT
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Honorable J, C. Elair, iauge 2

"Traveling Expenses. (a} It is pro-
vided that no expenditure shall be made for
traveling expenses by any department of this
state in excess of the amount of money item-
i2ed4 herein for saild purrose. This provi-
aion shall be applicable whether the item
for travelins expenses is to bs pald out of
the aprropriation froz the Ceneryal Funé, from
Tees, receipts or speciesl funds collected hy
virtue of certain laws of this state, or from
other funda {exclusive of Federal Funds)
available for use by a departoent,.”

As YyYour appropriation appears after the veto of
the Governor, no amount of money is itexized and avajlable
therein for "traveling expenss”., By the plain languages of
the provisions of the rider above quoted, where no amount
is provided for traveling expense, no monsy may be expended
for that purpose. And this prohibition extends to the board
as well &as to the department heads. It woHuld be a futile
gesture for the board to authorize the use of moneys for a
purpose for which the legislature has provided no zoneys
shall be spent, Under the terms of the rider, the board is
not at liberty to authorize expenditure of a surplus for
“traveling expense. ®, but is denied that power by necessary
implication from the languege guoted.

Your application states, end you contend, that
your board ocannot function efficiently without traveling
expenses., ‘That is a matter which necessarily must have been
deternined adversely to your contenticn by the Governor
when he vetoed the itesm provided by the Legislature for
traveling expanses, The hardship, if any, thus imposed on
your department, affords no bhasis for the aassumption by this
derarteent of the legislative or executive prerogative, nor
doss it afford any bagis for the construction of the appro-
priation b®ill contrary to its plain intent and meaning.

It may be true, as you point out, that the legis-
lature meant to appropriate the $6,000 per Annnm for “per
diex and traveling expenses™, and that the omission of the
words “"and trsveling expenses"™ was inadvertent, (though
this theory is weakened by the faot that the legislature
had provided & specific item of $50C.CO per annum for
*traveling ex enses™ which was vetoed by the Governor).
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Hoporsble J. C. Blair, Fage &

However, manifestation of legislative intent by non-action is
not sufrficient to satisfy the rejuirement of cur constitution
that ths intent of our leglalatura be evidenced by overt
action, th:.t monsy be withdrawn from the Treasury only in
puresuance of specific appropriations made by law,

Yours very truly
ATTOKNEY GENERAL OF TEXAS

Riochard ¥%. Fairohild
Asgsistant
REF:¥L

APFROVEDSEP 5, 1939 72“”‘”‘/

ATTORNEY GENERAL OF TEXAS

/APPROVED

OPINION

COMMITTEE

BY._..______‘SA" £

CHAIRMAN




