OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY S ENERAL

My Sam T. Holt

- -~

County Attorney
Carthage, Texas

Mr. Lon E. Alsup, Chairmen
Contingent Expense Cozmittee
Carthage, Texas

Gentlemen:

We are in recelipt of ye
whioh reads in part as follows:

50¢. On June 10,
election for the . ‘

issued by the celinty : anolapounty abr:gating
the 50¢ levy $6 & £5¢ -vy. ached you will please
£ind a certifled (copy of\the\court order setting out the
purpose for whichthe eledtion was ocalled.

By referende to the election order submitted, we find
that asd sBteted in your\letter the election was ordored to be held
on the 18th ¥ay of June) A. D, 1939, ."to determine whether or not
a mejority\of the Jegs! qualiried resident property taxpaying
voters of sajd &istrict desire the maintenance tex of and at the
rate of 50¢ heretofore voted in saild district for the purpose of
supplementing the state school fund apportioned to sald distriet,
shell be abrogeted to reduce the tax to 25¢." TYour letter points
.out thet an election held on the Jlast day of July, 1937, the
locsl meintenance tax for said dlstriot was increased from 25¢ to
50¢ theredby estadblishing a 50¢ tax rate., It is apparent that the
sescond election was held before the expiration of two years after
the common school district voted to levy the 50¢ tax on itself.

«q
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Article 2794, Revised Civil Statutes, 1925, »eads as
follows:

"At any time after the expiration of two years after

common_school 4l sirict has levied & sSChool tex on
;%aoIT, twenly property texpaying qualifled voters, or a
majority of such voters of the district, may have an elec~
tion held, upon the proper petition of the county Judge,
to determine whether such tex shall be abrogated, increased
or dimished. 5eld election shall be held anﬁ conducted
as other elections in said distrioct. If the election be
to abrogate or diminish the school tax, the ballots shall
heve written or printed thereon the words: ‘'For adbrogating
school tax,' or 'For diminishing school tax to . . . eents;
and 'Against abrogating school tax,' or ‘Ageinst diminishing
school tax to . . . cents,' If the election to be deter-
nine whether the tax shall be increased, the btallots shall
have written or printed thereon the worde: 'For inorease of

school tax' and ‘'Against increase of school tax.'® (Under-
scoring ours)

In Beemen vs. Meys (T.C.A. 1914) 163 8, W. 858, wherein
an injunction wes granted to restrain the holding of an election to
reduce & tex rate, within two years efter an election hed carried
t0 increase the rate from 207 to $0¢, the court stated:

wArticle 2833 (1911) of the statute, which authorizes
the holding of an election to increase a school tax after
any district has levied a school tax on itself, provides,
in subatence, that en election to determine whether school
tax which has been so levied shell be adbrogated can be held
only after the expiration of two years from the levy of such
tax.” (Underascoring ours)

In the case of McCall vs. Lewis (T.C.A. 1924) 263 S. W.
325, the court had under consideration Article 2833, Revised Statutes,
1911, which insofar &s material here is identical with the present
Article 2794, Revised Civil Statutes, 1925, The court held:

"The words t‘abrogated,' 'increased,' or ‘diminished’
sre 8ll inclusive, and connote every chenge or alteration
which cen be made in the original tax. By inorease or
diminution the rate only in the first tax is changed.

By abrogation the first tax is completely done awaey with.
Neither of these three results might be eocomplished by
substitution of another tax, the effect of which would
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be to 4o away with the first and enact a new and different
tax in its stesd. If the second election wrought no ‘change
in the tax, which is not seriocusly contended, it was act

of supereregstion--s mere useless formality which ought

not to be countenanced in the seriocus effairs of government.

"It is our view that the clear import of Article .
2833 1is that once & tax is voted in a district it remains
unalterable for at least two years. Therefore, unless
the first election were successfully ocontested, and held
not to have carried, the tax therein voted must be held
to be in force for two years from the date of the first
election, and the second election, in that event, was of
no erfedt. If the contest should result in declaring
the first election egainst the tex, then the second elec-
tion would be valid. The question of the validity of the
first election is therefore not moot."

Under .the facts stated it is our opinion that the election
held on June 10, 1939, in the Antioch Common School Distriet No. 37,
to abrogate or diminish the 50¢ levy to & 25¢ levy was unauthorized
ip law and therfore voié since it wes held before the expiration
" of two years after the school distriét haed levied a school tax of
50¢ on itself. The election of June 10, 1939, dbeing vold the
distriot now has a 50¢ rate.

Yours very truly
ATTORNEY GENERAL OF TEXAS

By (Signed)} Cecil C. Cammack
Cecil C. Cammack
Assistant
CCC:R

APPROVED AUG 26, 1939

(Signed) Gerald C. Mann
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