OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTeRNEY SENERAL

Honorable P, L. Marquess
County Auditor
Wharton County
wharton, Texas

Dear 8irs
Opinion Ko, O-13822
Ret Uounty Clerk « Députy <-Feek of orffice.

Your request for opinion hes deen rec by this depart-
ment, %e gquote from your lette

*Where a deputy C¢
during offiee hours
plies, prepares, at\re;
nnrtgnfcs, deads of t

paid by the County,
nt\ equipmeant and sups

pyels, lists of chnttel
al os%att transfers

for whioh said & & yogulnr stipulated
feoe by certnls flduals, which feo is
azreod to by 4 Neputy and sald firms

and individunlsa v : ¢) 1o retzined dy said
0 - tned by said deputy or
the County Clerk oranydpe elss and thers being no
: such 1ists Yeing capable of preparation
Boquainted with sush reoords, the
B attickly a personal one betwesn

¥eo to be kept advised ma to
ransfers are filed for record;
fes of office of the County Clerk which
into the Selary Fund of the County?"

¥, Texas, has a population of 29,031 accord-
ing to the 1930 'Feleral Census and the 0fficerc Selary Law of

of Toexau is applicadble to the County Clerk of Wharton
;isé, and his dsputien,

The lmst paragraph in Article 3891, Revised Oivil Stotutes
of Texas reads az follows:

*The qompensation, limitetions end maximums herein
fixed shall also apply to all feoe and compensation what-
poevay sollected by peid cfficers in thelir officlal ot
pacity, whetlier acoountadle as fess of office under the
present low, &nd eny law, genersl and apeciel, to the

County, T
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contrary is heredy expressly repealed, The only kind
and character of compensation exempt from the provie
sions of this Act shall be rewards received by Bherifrs
for apprehansion of ariminals or fugitives from
Justioce and for the recovery of stolen property, and
noneys received by the Oounty Judges and Justices of
the Peace for performing morriage eeremonies, which
sun shall not be acoountable for and not required to

be reported as fees of office,”

Bection O of Article 3912, Revised Civil Statutes of Texas,
provides that it shal) be the duty of all officers to sharge and
golleot in the menner suthorized by law all fees ané commissions
which are permitted dy law to bs assessed and ocllected for all
official services {orromcd by then, As and when such fees are
ocollecteld they shall be deposited in the Officers! Salary Fund
of the eounty,

Opinion No, 0~430 of this department holds that a tax
assessor-collector or his deputy is not entitled to retain
personelly fees or gompensation receiveld from the pudblis for
- gompilation of lists of auto registrations, poll lists, certi.
ficates of taxes, etao,, but that same muet be peid into the
Officers* Sealary Fund of the ocounty,

Opinion No., 0=952) of this department holds that the drawe
ing up of oil and gas mineral lsases, writing deeds, ocontracts
or other legal documents, are ocutside of the scope of the duties
of the county clerk; tha{ the making of abstracts of title is
outside of the scope of the duties of the sounty 6lerks that the
preparing and eopy of field notes may or may not be services
within the socope of the duties of the county olerk and that the
feacts in each such onse will detemine this question; that the
sounty slerk has no suthority to use gounty employess paid by
the oounty, to perform services outsice the scope of the duties
of the oft{ce of the gsounty clerk; that ladbor paid for by the
county should not be used by the ¢lerk in the performange of
aotivities of the clerk outside of the soope of the duties of
his office; that it is the duty of the county clerk to charge
and gollect in the manner authorized dy law all fees and gome
missions which are psmmitted by law to be assessed and colleoted
for all offiolal services parformed by him and that sems shall
be dsposited in the Crfficers'! Salary Fund of the sounty; that
the sounty oclerk may sharge and socllect for services performed
by request, which are not within the scope of the duties aof his
cffice, provided that the services so rendered do not eonflict or
intcrtcro with his officiel &uties and are not in violation of

AW, ' . '
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¥ith respect to your question we are of the opinion that it
would dbe a question of fact as to whether or not the transaction
stated in your letter would be a strictly persconal transaction bee
:u:n the deputy olerk as an fndividual and the firms or indivi.
uals,

If it were a styrictly personal transaction and not within
the socope of the duties of the office of the county clerk even
then it would be improper for the deputy oounty glerk to use sounty
equipment and supplies and use the time and ladbor paid.for by the
gounty in the furtherange of the prirvate business of the deputy
olerk for his own private financisl gain, If this sotivity of
the deputy slerk interfered with his official dutier and took up
valuable time to whioch he should devote to the duties of his '
smployment, the eounty and the Officers' Selary would suffer
theredy and would create s situation which should be remedied dy
the sounty elerk and the commissioners' eourt,

Buch services gould b utilized by the courty elerk and conm~
missioners’ gourt for the benefit of the oounty elerk's offioe, the
Orficers® Sslary Fund and the county, by the osunty ¢lerk's require
ing that & coertificats be plsced on seid 1listy or records and by -
oharging the public a proper feo therefor and by placing said fees
in the Officers' Salary Fund,

Article 3902, Revised Clvil Statutes, provides for the appoint-
ment of deputies, upon & showing of the necessity of sams to the
comuissioners' gourt, The coamissioners! cowrt of the county is
charged with the duty of the econonical end sound financlal opera-
tion of the ocounty government, B

Therefore, you are respectfully sdvised that it is the opinion
of this department that 1f the servioces mentionsd in your letter
are in truth and in fact personal services of the depyty county
elexrk s an individual and are not gervices within the scops of
the &uties of the eounty olerk's office, and he is permitted to
do so by the county olerk, he may retain same, TYou are further
respsotfully advised that it is the opinion of this department
that it would be improper for the eounty olerk to pemit his de-
puty to use county equipment, the county's time and the county's
facilities, for the psrsonal gun of the daputy, You aye further
respecttuliy advised that 4t is the opinion of this department
that the county olerk should ytilire the services of his deputies, .
and the facllities of his offfce, in the collegtion of fees for
the benefit of the county olerk's office; the Officers* Salary
Fund of the sounty and the gounty,

Trusting thet this sabisfactorily answers your inquiry, we
Y :Yexy truly yours

WIF LM . ATTORNEY GEIERAL OF TEXAS

APPROVED BEP 1u_t 1839

Gerald G, Mann (sipgned) Vv n (sied)
RUEY ¥, J
ATTORNEY GENERAL OF T . is ".ﬂ:mﬂ’-ﬂi

(STATED) ApRrYT R sommittey_ .
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