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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN
GERALD C. MANN
ORI

ATTORNKEY GENERAL

Hon. Ceorge H, Shopf
Conptroller of Pudlie Accounis
Austin, Texas

Dear Bir:

Opinion No., 0-1332
Re: Appropristions-«(l) Ad Limitation:

sally {temized in the
) appropriation, but paid
- 1gpway fund; (3} Authority
;.nt h4adp to employ additional em-

lstioy of) August 24, 1938, wherein
jou ask ' rtmont ln rererenoo +0 such

updy r £pplication from a department head,
transfer axy balance or surplus from a speoifie
fon to anrather appropriation, or may
the Board re-allocate and suthorize sush sur=
plus or bslanae to bde used by the dapartment
head for other purposes?”

You are advised that the Limitatlion of Paymonts
clause a8 1% appears in the general rider to the genersl ap-
propriation dill does not purpors to confer authority upon
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t“he Governor, the Attorney General and the State Treasurer
to re-alloonie or transler moneys speoifically sppropriated
by the Logislature for one purposs to another and diffsrent
purposa, The guthority of the Bosrd 1s confined to suthe
orization of use, as the necesaity therefor be demonvtrate
ed, of amounts in such epeelel funds dedicatad and’devoted
t0 such deperiments of the Ztate governnment, ovar and

abaove the total required to defray the amounts dnd items
for which specific provision has been made by the Legis-
lature, It was not the intention of the Legislature in
~the Limitation of Payments clause, to permit a department
head to eleat not to use funds for the purpose for whioh
the Legislature provided thea, and theredy convart them
into & supposed surplus ia a particular item, availadle

for use, with permission of the Board, The existences of

a surplus sudject to the Jurisdiotion of the Board is
determined, not b{ subtreating from the total of the amounts
lpooirioalix itemized by the lLegislaturs the amounts snad
items the department head eleats to use, but by subtraction
of the total of the amounts to ba used fran the amount
eotually availadble for use in the special fund,

Your second question reads as follows:

"%11ll the :Highway Department be reguired
to give each employes not budgeted in the bBill
and paid from its genersl highway fund a nume
ber, excapt those thet are classified as somgon~
al help? In this connection it wouid be help-
ful if you would define 'scasonal help,'”

The parsuraph in the General Rider to the General
Aopropriation Bill styled "Salary Paymente™ reads as fOle
lows:

"No salary rfor whioh an appropriation is
made, herein shall be pald to any percon unless
auch\pcrson aotuslly disoharges aseigned &dutles,
Avary month the head of eaoh departiment shall
attach to the payroll for his department an af-
fidavit, under ocath, stating that the persons
listed {n saie payroll aotually performed the

“duties for which they were being paid., The
Comptroller shall) not issue warrants for the
payment of salaries listed on 2aid payroll un-
less this arridavit 1s filed with nim, 3Jach de-

_partment head shall number sonsecutively the
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salaried positions in Ris departrent for which
aa spprorriation 18 made harela (elither out of
the general ravenus fund, fegs, racaipts, speeial
fandy or cat of other fundis avalladle for use

by sald department] and opposite the nuxber of
the poniticn he ghall fill out ths tisla of 4he
position and the nace of tha zereon oxployed to
£11]1 the samze, This statezent shall %a filed
with the Comptroller whe shall, when 1ssuing bias
sarranis 1o any employse In paymant of salary due
said smployee, number the warrent with the same
nuxhel that is acreligned Lo the positiocn filled

b said emsloyes, IEvery departuzent head shaell
aotlfy the Comptroller in writing of any changaa
in parconnal ia his department. 7This provision
zhall aot apply $0 seasonal hslp, and shall not
prevent persons drawing their salary warrante
a.ring authorized vacation periods.v

In the paragraph immediately following, strled "Addi-
tional Tmployees Compensation,” wa find the following lan-

guage:

"fhen any additional employees, other than
thoee for which spacific salary sporopriations
nave horein baen made, aroc &np oyoi and are 0
ba paid out of sontingent ajpropriationa, asuch
euployees shall not be pald a larger anmount
than that provided in ths raguylar a,zrepriated

salaries Tor 21:ilar position: in such despart-
mant O BE4NCY, eee”

The unswer to your quastion turns upca she interpre-
tation whioh 1s to ba placed upon =he phrase "for wxich
an agpropriation 13 ~ade horefo,” If t is rafsre to th0se
appropriations for a particular departnsnt definitely itex-
1763 as to purpose and amouat, the nusbering i= pot required,
O the other hand, if it refers to sll salaried positions '
authori.ed cither by a specific ap;rogriation or by a lump
sux appropriation, tue numbering iz regulred.

1ight is $thrown upon this question by obaserving that
in ths sugceedling paragraph quotsd adbove, w2 fiad en ap-
parent distinction recognized, when tho Legislsture refers
to "additiossl eaployees, othar than those for whieh apegifio
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salary appropristions” have been made, It appears to us

¢ Legielature, in the palary pa nt paragreph, has
intended to require $he numbering and listing of all eme
ployees of the particular departments who may be employecd
upon a salary basis out of any appropriation availadle for
suoh purpose to that department, wheth-r i{%{ de spdeifically
ftemized as to purposes and amounts, or whether it be a
lump sum appropriation. IV is noted speairfcally that the
Legislature found it necessary to exempt from this pro-
vision "seasonal help.® This eonstruction, it appsars
to us, acoords more Rearly with the apparent purpose for
whioh suoh provision ias inserted in the %111, It seens
that the lLeglslature has required the numdering of the
positions, the statement of the titles of the positions
and the names Of the persons employed %o fill the sanme to
be given by the department head for the convenlende and
bensfit of the Comptroller, in order that the Comptroller
nay determine, froa time to time, whether a particular
employes smployed out of a lump sum appropriation to
perform & particular type of work is bvelng paid for that
typs of work an amount of money grsater than that auth-
orized by the Legislature to be pald to those holding
similar particularly itemized positions, If the depart-
neat head need 2ot numday salearied positions in his de~
partment which are oreated and paild for out of & lump
sum appropriation, then, by the same token, there is no
provision in the bill requiring him to communicate to
the Comptroller the title of the position oreated and
the name of the person smployed to rill the same, In
the absenoce of such information, it appears to us that
the Comptroller {s left without any adequate meens for
deterzining whethaer oy not & particular employee palid out
of a lump sum appropristion on a salary basis is entitled
0 draw the amount of compensation rfor which his warrant
is requested to de drawn, We therefore are of the
opinion that the selary peyments oleuse applies to all
salaried positions, whether oreated by authority of speol-
fically itemized appropriations or by suthority of lump
sun appropriations aveilable for such purposs,

With respeot to your request for a definition
of the term "seascnal help," you are advised that such
phrase is commonly used to refer to cmployees angaged in
work exeslusively performed at specific secasons or periods
of the year, which, from ita nature, cannot de contlinaous
or carried on throughout the year, - Froehly vs, T, K.
Hardon Co,, 291 Penn. 19", 139 Atl. 72Y.
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The provision for seasonal help by our Leglels-
ture sesns to us to svidencs a legislative reccgnitian
that the work of the various departments of the Staté
government at dertaln perlods of the yzar is more snerous
than at others, and that the permanent personnel provided
by the Legisleture for the particular departaent may de
{nadequate, during suoh periods, to carry on, sdeguately
and effieiently, the funotions of the departsent, so
that teaporary smploysent of alditional workers may be
Tequired during the rush reason,

Your last question is as follows:

‘*"May s depertaent head enploy an addition~
al employse and place him on the regular pay-
roll, paylng hls salary out of the eontingent
appropriation, or does the contingent appro-
priatidn comprehend a temporary or an emergent
sltuation authorizing the employment of addl-~
tional employees for such purpose?*

As indioated above, the Legislature has conteme
plated, in our opinion, that the provision for sessonal
help 13 to De availadle for tamporary smployment to take
cars of emergent situations, Your question then, with
regard to employment cut of gontingeat appropriations,
involvas the determination of the meaning to be asoribed
to the term "“eontingent expense,®

The term "contingent expenses” is frequently
uged to connote such as are unknown anéd uncertaln, whioh
may Or may not be incurred, and which depend upon some
future uncertsin event, Soott v, City of Jamestown, 217
N.¥, 868, 673, 56 N. Dek, 454, It is sometimes used to
- refer 40 such expenses as are passible or liadle but
not oertain to ocoour, Brannin v, Sweet Graas County,
203 Pag. 970, 972, 68 Mont, 412,

Cn the other hand, the term "contingent expenses,™

as any other word or phrase used by the legislature in
any enastzment, is uvecessarily influenced and colored in
{ts meaning by the sontext., We find it used by the Legis-
lature in tha departmental appropriastion bill uader the
heading "maintenence and misgellaneous.” 1In the general
rider to the general appropriation bill, under the heading
of "printing =nd stationery," parsgreph {b), we find an
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express recognltion that contingent funds appropriated, by
the Leglslature may be used for the pudlication end distri-
bution of any notices, pamphlets, booklets, rules, regula-
tions, and any other ms:tera of pudlie {nterest. And under
the heading ~additional employee's voripensation,™ in the
general rider to the general appropriation bill, we fing

an express recognition by the Lasgislature that additional
enployees other than those for which spacifiec salary appro-
priations have been nads by the legislature smay be employed
and paid out of the “contingent* appropriation, providing
that such employees shall not be paid a larger amount than
that provided in the regular sppropriated salaries for
sizilar poaitions in suoh depertment or agenoy.

Under paragraph (b} of the title "Salary and
2::or Provisions™ in the general rider we find the follow-

"The appropriations herein providsd are to
be construed as the maximum sums to be appropriated
to and for the ssveral purposes named herefun, and
the anounts are Inf.nﬁeg te cover and eshell covaer
Lhe entire ¢oszt of the respecotive {tems and the
sane shall nol be :upplem:n::i Tron a?g.other
source; and, exoopt as otherwlse ovided, no
other expenditures shal)l be nade, nor tall any
other obligations bs inocurred by any department
of this State, provided howsver that nothing
herein shall prevent any department head from
paying less than the maximum amount set forth
herein for any salaried positions.,” ‘

Tt 1s thus apparent that where a sum is provid-
ed for a particular item of expense, that sum is all that
is intended to be availadle for that item of expense, and
may not bdbe supplemented from any source, The limitation
applies only to the particular itexz; that is, a partiou-
lar typist'a salary may no! be supplemented from any
source, but, {f the neceesity ariges, the departzent head
may (in tte adbsences of such express prohibditions of the
type found in the special rider to the Came, Fish & Oys~
ter Commission appropristions, prohibiting the employment
of additional salaried employees) hire and pay another
typist cut of the "gontingent expense™ fund,
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In other words, 1t appcsrs that the Leglslaeture
had in contemplation the use of the term “contingent expense,”
in the sense of genersl itexs of expense not provided ror
spesifioslly, rather than incidental or unforesesn itams,
State v, Kurtz, 144 N,X, 120, 124, 110 Onio State 322,

Having due regard to the oontext in whioch we find
the word, and the specifie suthorization for the ure of
such funds for such purposes, we are impelled to the conolue
sfon that the Legislature has said substantially this;

"Ye have attempted, 30 far as possidle, to
antieipate every ftem of expense, whioh may netes-
sarily %e ineurred in She opcratiou of your depart~
ment, but we realize that our judgment as to sush
zatters may be inexact, from the very nature of
things, and we therefore appropriate to your despart-
pent & sum of money generslly availadble for operating
oxpenses of your departaoent, except as otherwise '
herein specifically limited, to take care of those
employnents and other expensea not hereia specifically
provided ror, but which may necessarily dDe required to
enadle your department properly $o funotion.”

It is further %o de observed, however, that the
Legislature has hedged this lump sum approprlatfon for Gcone~
tingent sxpenses about with specifie restriotions as to

the use of the same, placing a limitation upon the ameunt
thereof that may be expended dur1n§ any three months period
by that provision of the general rider which reads:

»It s further provided that, during any
three mouths period, no depertaent éan axpend
more than one~fourth of the appropristion made
herein Lort ... {b) sontingent expenses, ...
providad that any unexpanded bslances from pre-
vious querters may be expended during subsequent
quarters,” - :

In addition, a prohidition against the use of such
fund to supplezent the items provided for “traveling expenses®
is contalned $ia that provision of ths general rider whieh
reads as follows:

»I% is provided that no expenditures shall
be made for traveling expenses by any &epart~
ment of this State in excess of the amount of
money itemized berein for said purposes.,”
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You are therefore eadvisad that, im our opinfon,
unless the partisular department {s lpolitlly prohitvited
from engaging any salarisd employees in addition to;thoce
provided specifiecally by the sppropriation for that de~
pertzent, a department head may uso his "sontingent” ap-
propriation for the employuent of additional sslaried
help, The departmeat heald is not required to odtain the
approval of the Limitation of Payxents Board before make
ing such employzent, for that Poard has Jurisdiction only
over the expenditure of "“surpluses™ in certain special
funds, and not over the expenditure of "e¢ontingent expease®
appropristions, The department head, Nowever, will be
required to nunder such salaried poaitlans ereated and
paid out of this contingeat fund, es provided in the parse-
grsph on "salary peyments® in the general rider to the
general apprepristion »ill, _

' Another question presented, hut not nuszbered as
sush, in your letter, is as followm

*"who is the propsr person to make the
payroll affidavis required By the paragraph
*salary payments®' appearing ia the genersl
rider to the general appropristion billr*

Buch provision of the rider requires that every
nmonth "the head of easch department shall attaah to the
payroll for his department an arfidavis, .,..”

The phrase "head of the department” is used in
=nany instances in the general rider to the gsnersal appro-
pristion bill, The "head of aseach department” is required
to keep a record of the adsences of the enployees of his
departsent and incorporate the information in the depart-
ment'a annual report, The "head of any department” ia
authorized to excuse a part of his employeses at noon on
Saturdays. The State Board of Comtrol 1s directed to
rotiry in writing "the heads of the respective departments”
of azy derelioction of 4Quty on the pert of any porter,

The *departnentsl heads® are then required to have the
porter to comply with the orders concerning the improve~
ment of sanitary conditions and the reaoval of fire bazards,
If the porter is dlscharged, the "head of the department”
1s required to select another porter %o rill his plase,
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If an smployee cf a department of the atate government
engages in certein inhibited political activities, upon
the suit of a certaia numder of qualified voters against
such employee and “the head of the department,™ it i
provided that Jjudgoent shall de renderad that the employes
shall be disoharged and the "head of the departuent” be
restrained from re-smploying such employes, Shete e
State-owned automodbile is used for certain inhfbited
. private purposea, with the knowledge of “the .head of any
dcp:rtnont,' the "department hend® 1s liadle to punish-
ment, .

It s =ade the duty of every "“department head"
to rurnish every employose of the department with a ocopy
of oertein provisions of the genaral rider toc the genersl
appropriation vill, I% is provided that upon a failure
so to do, sugh "department head™ shall be removed fros
office, Under the provisions of the rider to the general
departaental agpropriation bill, it is provided that no
moneys appropriated shall be paid for the re-imdurssment
of traveling expenses incurred by any State employee
to any type of convention within the State :r without
the Stats, and in a subsequent peragraph 1t is provided
that such provision stall also apply to "department heads
and members of occumissions,™

An sexaminastion of all of thsse provisions re-
veals that the term "department head® is used in contra-
distinetion to "State employees,™ and it is apparsat that
the term "deartnent head” -was used in the sense of those
"offioers," as distinguished from employees, of the State
government chargsd with the primery rnsponsibility of ad-
ninfstering the affairs of a partfoular branch of the
State govesrament. In ihose instances whers a partioular
branch of the State government is hesded dy one individual,
such as the Compiroller, the State Treasursr, and the
Attorney Gesersl, it ia required that the payroll affidavit
be made by the individual who hesds that pertioular 4&ivi-
sion of the State government, In instances where e parti-
oular branch or division of the State government 1s head-
ed by a Board or Comsission, it is contemplated that the
affidavit shall be made dy the Chalrman of that Board or
Conmission,

It ia, of course, recognized by the lLeglslature
that the sffidavit so made by the departaent head must de
sade by him upon information furniehed to him by his de~
rertneatal employees, for i% must necessarily have deen



contemplated by the Leglislature that the eotivities of
some of the departmenta are oo far flung that the depart.
ment head cennot heve individual personal first-hand: know=
ledge Of the racts required to be stated in the sfridavit,
and that he must pecesserily rely upoa his departmental
divigion beads to furnish that information to him., This,
howsver, does not relieves the department head from the
responsibility of making the srfidavit required by the
Legislature, :

We trust that the above fully answers your $n=-

quiries,
Yours very truly
ATTORNEY GENIRAL OF TEXAS
8y o Ronc Kbt
. Re W, Fairohild
Assistant
R¥F:pbpP
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