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On the other hand, there 18 no express prohibi-
tion contained in the statute againast the issuance of
such certificates by the county clerk.

Article 1945, Revised Civll Statutes, 1985, pro-
vides:

“The clerk shall keep such other dockets,
books and indexes as may be required by lawj
end all books, records and filed papers belong-
ing to the offlice of county olerks shall at all
reasonable times be open to the inspection and
examination of any oitizen, who ahall heve the
right t0 make copies of the same,"

It hes been held that under the above Quoted
statute that where a Texas citizen desires to make coples
of records in the eounty clerk's office under olrcumstances
entirely reasonable and the county olerk refuses %0 allow
making of coples, there being no discretion on part of
clerk, the citizen is entitled to mandepmas ordering the
county clerk to permit making of eoples,

POBIN vs. SEAGCS, 107 S.W. (24) 677,

Although we are concerned with "eertified coples©
of records in the office of the county clerk, not the
right of a oitizen to make copies of these records, we
feel that the opinion has some bearing on the situation
at hand and we quote from the TOBIN va. SKAGGS oase olted,
supra, a8 follows:

*The office of county clerk was not oreated,
nor is it maintained, for the private gain of
persons ocoupying it from time to time, nor for
the purpose of raising revenues, except as fees
pmay dbe collected as an inclident to lts operation

EEIO o~

for public purposes. It is a purely pu o1
Tice, open aIIEe at all times, and upon the same
erme to all members of the public subject to

such reasonable rules and regulations as may be
imposed, in good falth, by the clerk."

Article 3930, Revised Civil Statutes, 1985, under
"fees of office" of county clerk provides, in part:
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"Each certificate to any fact or facts con-
tained in the records of his office, with ocer~
tificate and seal, when not otherwise provided
for = x = * «50."

Under the above quoted article it is our opin-
jon that indireotly or by implication the Legislature
has conferred upon the county clerk bdlanket authority
t0 issue certificates of faoct and certified ocoples of
facts ocontained in the records of his orffioce in retura
for a stipulated fee. It must be borne in mind that
the office of the sounty clerk i{s s purely public office,
as pointed ocut in TOBIN vs. SKAGGS, supra, that it ex-
ists primsrily for the publie eonvenience, and that the
citizens of Texas have access to its reoords and may
make their own coples of such records without hindrance
from the clerk.

Recognizing Article 3930, supra, as conferring
upcn the county elerk the authority to 1ssue certificates
of fact and certified coples generally, it 18 necessary
to look to the particular statute or statutes involved to
determine whether or not the Legislature has abrogated
or modified in any reapect thiz authority of the county
clerk whioh 1s s0 closely ellied with public necessity
and oconvenienoce, ,

We shall not trece the legislative history of Ar-
ticle 4477, Vernon's Annotated Civil Statutes, in respect
to *Vital Statistics", but will simply quote those perti-
nent provisions of the present law whioh have & direet
bearing upon the duties and functions of the county clerk.
Artiele 4477, supra, &s originally enacted oI Subsequant-
1y modified has never authorized the county clerk to issue
certlfied eopies of vital statistics reocords.

Rule 36a, Section 3 of Artiocle 4477, divides the
state into Primsry Registration Districts as follows:

"Rach Justice of the Fesace Preoinot and eaeh
ingorporated town of 2,500 or more population,
according to the United States COensus, shall con-
stitute a Primary Registration Distriet, provided
the State Board of Health may combine two or more
Reglstrstion Distriets, or may divide & Primary
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Registration Distriet into two or more parts,
so a8 to facilitate registration, and in oitiesn
of 2,500 or more, according to the last United
States Census Report, where birtha and deaths
are registsred in accordance with a City Ordi-
nance not in conflict with this Aot, the City
Clerk shall be the Local Registrar of Births
end Deaths.

"It is hereby declared toc be the duty of the
Justice of the Peace in the Juatice of the
Peace Precinct, and the ity Clerk or Gity Sec-
retery in the city of 2,500 or more population,
to segure a complete record of each birth and
death that occurs within their respective jur-
isdictions, end is required by this Act."

Rule 5la, Article 4477, supra, provides, in part:

"Blanks end Registration Forms. That the
State Department of Health shall prepare, print
and suply to all registrars all blanks and
forms used in registering, recording, and pre-
serving the returns, or in otherwise carrying
out the purposes of this Act, and each city and
jnoorporated town shall print and supply its
local registrar, and each county shall print
and supply the County Clerk with permanent reg-
ord books, in form approved by the Stete Reg-

“istrar, for the reocording of all births and
deaths ccourring within their respective Juris-
diotions. x x = ¥f any person desires a itrans
soript of any record in accordance herewith,
the State Reglstrar shall furnish the same upon
applioation, together with & certificate that it
18 a true copy of such record, as filed in his
office, and for his services in sc furnishing
such transoript end certificate he shall be en-
titled to a fee of Ten (10) Cents per foliey
Pifty (50) Cents per hour or fraction of an”
hour necessarily consumed in meking such tran=-
soript, and to a fee of Twenty-five (25) Cents
for the certificate, which fees shall be paid by
the applicant; provided, that before the issu-
ance of any such transeript, the Regiatrar
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shall be satisfisd that the arplicant is prop-
erly entitled thereto, und that it i3 to be
used only for legitimate purposes.

*ind provided further, that any citizean of
the State of Texvs wiahing to file the record
of any birthk or death, nct previously regis-
teared, may subzit to the Frobate Court in the
county where the birth or death occourred, a
record of thet birth or death written on the
adopted forms of birth and death certifisgstes.
The ocertificate shall be substantiated by the
arfidavit of the medioal attendant preseant at
the time of the birth, or in case of death,
the arfidavit of the physiclan leat in atteand-
ance upon the deceased, or the undertaker who
buried the body. When the affidavit of the
medical attendant or undertaker e¢mnnot be se-
cured, the certirfigate shall be supported by
the affridavit of some person who was acquaint-

" o4 with the fmcts suryrounding the birth or
death, at the time the birth or death ocourred,
with & seoond arfidavit of some person who is
acquainted with the faets surrounding the birth
or desth, and who 1s not related to the individ-
ual by blcod or marriage, The Probate ccurt
lhlll rovuire saeh other EIon or ence

o oeme nceoasar
'T' zens 1 o 8 %n%!v%iua oort1~
aste an t e L ru 888 O Q l [ em

3 I that Teoord. er o t " S&
Tourt sha f rwerd the o our

e Bureau of Vit I'EtaEIuE! thn order
from the Court to Lhe State Eé'Iki 2y that the
regord be, or be not accapted, The oState R e“I”;
trar is authiorized to @cdept the oertiricate
when veriried in tvhe above manper, eand shall
iasue certified coples of such reccrds as pro-
vided for in Seotion Bl of this Act, 3uch cear-
tified ocopies shall be primes facle evidence in
all Courte and shall furaish the forms upon
whioh such records are filed, snd no ethor places
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of the facts stated thereon. The State Bureau
of Vital 3Jtstisties form shall be used for
that purpose.®™ {(Underscoring ows).

The t:ird peragraph of Rule 53a, Article 4477,
reads as follows:

sunra
-

*And provided further, thet the Local Reg-
istrat shall submit to the Commissioners Court
or the County Auditor, as the case may be, a
true and accurate gopy of each birth and each
death certifiocate filed with him, and such
copies shall be deposited in the county elerk's
office, and the eounty clexrk shall be paid for
indexing end preserving sueoh reoords, such eox-
pensation as may be deoided upon by the Commis-
aicners Court,.,*

It is very signifiocant that the Legislature
should recuire the lLoosl Reglstrer to aubmit gsopies of
birth and desth certifiostes to the Commissioners' Cours
or :ho County Auditor for deposits in the County Clerk's
offioce,

Rule S4a, Artiocle 4477, supra, provides for
“gopies of records™ from the State Reglstrar in the fol-

lowing langusage!

*That the State Registrar shall, upon requeat,
supply to any yroperly quelifiesd applicant a
oertified copy of the record of any birth ey
death registered under provisions of this Act,
for the making and certification of whieh he
shall be entitled to a fee of fifty cents (50¢)
to be peid by the epplicant. And any such oopy
of the record of a birth or death, when proper-
ly ocertified by the State Reglstrar, shall be
prima facie evidence im all eocurts and places
of the facts therein stated, o = & n

Sinoe Artiocle 4477, ss amended, 40es not contain
an express provision for issuancs of gertified coples of
vital statistiocs records in his office, the guestion pre-
sents i{taself as to whether or not the power oconferred
under the general law relating to "fees of office”, {.,e,,
Article 3930, Revised Givil Statutes, 19085, is sufficient
to authorize County Clsrks to Lssue them.
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According to Rules §le and 53a of Article 4477,
supra, it is the duty and responsibility of the County
Clerk to record the prooceedings of the Probate Court in
the hearing involving births end deaths "not previocusly
registered® (Rule 5la) and to index and preserve as a
record the cories.of birth and death certificates filed
with the Commissioners! Court or County Auditor by the
local registrar (Rule 53a),

In opinion No. 0-1203 of this Department to the
Hon. John R. Shook, Criminal Distrioct Attorney, San An-
tonlo, Texas, by the writer it was held as follows:

"It is our opinion from a close analysis of
the foregoing terms of the emendment conferring
Jurisdiction on the Probate Court, that it is
the manifest intent of the Legislature that the
matter of delayed registrations of births and
deaths be accorded the status and dignity of a
Probvate proceeding and that & record of the pro-
ceedings be kept. This construetion is support-
ed by the general lmportance of the matter to
the public i.e., the establighment of faotas
concerning births and desths which should be a
subject of permanent rescord.%

By the same reasoning it is apparent that it was
pot the intention of the Legislature, in providing in
Rule 54a, Section 21, that the State Registrar furnish
certified coples of records of births and deaths on re-
quest, to repsal or take away the right of the County
Clerk to supply certifled copies of his records.

The records in the office of the State Registrar
are simply duplicates of the records in the office of
the County Clerk. Furthermore, the recordsin the County
Clerk's office may be copled by any ocitizen. Nowhere
can any express statutory prohibition be found denying
to the County Clerk the right t§ 18%%9 egfzigied coples

wo

blic records in his custodi. € useless
ggrpﬁim to have copies of birth and death certificates

filed with him by the local registrar if he were prohib-
ited from furnishing oopies to the publie,
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In the sbsence of an express repesl in Article
4477, as amanded, or as originally enscted, of any of
the authority of the county elerk to laasue certified
cories of reccrds, there remsirs to be considered the
question of imriied repeal,

The fact thet Article 4477, as azended, Rule Sda,
Seacticn 21, and a3 originally enacted, provides:

"That the tate Reglatrar shall, upon reqQuest,
supply certified csries of its records of births
and deaths registersd under provisions of this
Aot”

i not exclusive &nd would not necesssrily repeal a sim-
ilar right existing in the County Clerk by general law,

Artiocle 4477, Vernon's, suprs, as amended, espec~
ieily Rulss Blea and 53a, is an sarfirzstive enzotment,

Anr affirmetive enectment, containing no intima-
tion of an intent to repeal a prior statute, does not
repeal it if both can stand together.

WIITEENBERO vs, CRAVEN, 258 S.W, 158;
PARSHALL vs, 3T§-TE. 138 8,%, 759,

Repeal of stotutes by implilcation is not favored
or presumed,

TOSNSLHD ve. TZRRELL, 16 5.%. (B4) 1003;

LASATER ve, LOPEZ, 19 S.W, S78;

TAXPAYZR'S AGUCCIATION vs, BOUSTCN INDEFENDERT
5CHGOL nISTRICT, Bl 3.W. (24) 8183

BURKHAZT vs. BRALOS RIVIR HARBOR NAV. DISP, 42
S.W. (24) 96,

Where by eny reasonable ccaostruction twe acts o
statutory provisions can be recongliled and so construed
thet both may atand, one will not de held to repeal the

other.
T Lo A R (B PO

Y-“.’P Ve PM (Gi‘h m- “ SOWQ (3&) 804. Hodi-

794
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In our opinion there is no irreconcilable con-
Tlict between Article 4477, supra, insofar as it relates
to "Vital Statistios" and Article 3930, Revised Qivil
Statutes, 1925, which authorizes the County Clerk to
charge 2 fee for certified coples of his records.

The question of repeai, whether express or im-
Flied, is one of legislative .ntent. The Legislature in
Article 4477, supra, 418 not expressly prohibit the Coun-
ty Clerks from issulng certified copies of vital statis-
tics records, and the mere fact that the State Registrar
received such express authorigation does not amount to

any impliocation by repeal since there is no distinot eon-
tradioction,

"The dootrine of implied repeal may not de
invoked merely because there is some difference,
discrepancy, inoonsistency or repugnancy between
earlier and later legislation. In such oase the
court will endeavor to harmonize and reconcile
the various provisions, and if both acts ocan
stand together, the rule is to let them stand.
Even though two aots or provisions relate to the
same subjeot, the prior one will nct be held to
be impliedly repesaled by the sudsequent one un-
less there i1s an ebsolute, irreconcilable or ne-
cessary confliot; an irreoconcilable or unavoid-
able inconsistency; or a c¢lear, irreoconcilabdle,
neceasary, positive or unavoidable repugnancy
betwesen the two, s¢ that both statutes cannot
stand. If there is no auoch inconsistency or re-
pugnanecy, the two may co-exist and there is no
implied repeal.

"On the other hand, where two statutes are in
parl materlia and it is imposaible to reconscile
them, the older stetute will be held to be repeal-
ed by implicaticn, to the extent of the confliet.
In such eircumstances it is presumed that the
Legialature intended to repeal all laws and partis
of laws olearly inconsistent with its later eot.m"
39 TEX. JUR. 143, and ocases eited, (Underscoring
itallos).

There is, of course, no inoconalgtency anéd repug-
nancy between Article 4477 and Article 3830, and the is-

795
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suence of certified ccpies of vitel statistios records
by both the Stste Reglistrar and the County Clerk does
nct involve an irreccuncilable confliiet,

Pudllic policy and pudbliec convenience, further-
more, are additional reasons for uphclding the authority
of the County Clerk to Sssue certified copies of all
the reocords on file in his office.

We call your attention to opinion No. 0-1085 to
Hon. Leon Kotosky, Assistant County Attorney, El Paso,
Texas; opinion No, 0-1079, to Hon. Geo. W. Cox, State
Health Cfficer, Austin; and opinion No, 0=-1201 to Hom,
Leo C. Buokley, County Attorney, Zapataj all by the writer,
in reapect to Rule 8la of Article 4477, supra,

. It is our cpinion that the County Clerk has the
authority under Article 3930, Revised Civil Statutes,
- 1985, to iassue oertified eapies of vital statistios res-
ords on file in his office, ineluding the authority to
issue certified coples of delayed birth and death certi-
ficates, and that the provisions of Rules 342 to 5%,
Article 4477, Vernon's Annoteted Civil Ststutes, do not
in any way 1init or sbrogate this authority.

¥%e wish to eall attention, however, to the faot
that in issuing certified coples of vital statistics ree-
ords on file in his office the County Clerk is only eerti-
fying to the coples of birth and death certifiocates £iled
with him, aot to the originsla which are recorded with
the 8tate Reglstrar at Austin, PYurtherzore, ian this opin-
ion this department is not ruling upon the affect of the
certified copy of & copy 1ssued Dy the ¢lerk as evidence
or its zdmiusidility as evidence in a court of record.
In this occnneetion it should be noted thet Rule B4m, Ars,
4477, supra, provides that "any such copy of the record
of & birth or deeth, when properly certified by the State
Hegistrer, shall be prime faclie evidence in all courts
&nd plecses of the facts therein stated™ and Rule 8Sla, Art.
4477, supra, in respeat to delayed birth and death record-
ings stetes thet "the State Reglstrar is suthorized to
acgept the certificate when verified in the ebove manner,

apd ghall issue certified copies of such records as pro-
Hided TOr in Jection 21 of this fAct. Such aertiticaygopiss
éhalg be prima facie evidence in all courts and shall
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furnish the forms upon whieh sudk records sre filed,
and no other rlaces of the facts stated thereon, The
State Bureau of Vital Btatistics form shall be used for
that rurposs.” '

Trusting that we have fully answered the inquiry

submitted and thanking you very much for your brief, we
are

Yours very truly
ATTCRMEY GENERAL OF TIXAS

-

w2 BN

P810d Assistant

'APPR@NOV 7, 1939 W

ATTCRNEY GEKERAL OF TEXAS

APPROVEDN

OPINION

COMMITTEK




