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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GErALD C. MANN
ATroanky GEnEnil

Honorable Fred T, Porter

County attorney

Kaufman County

Kaufman, Texas “\ \

Dear 8ir: Attention: Hr.'rred\v. Meridith

Opinion No. O -1408
Re: . “There the county hiles s man
" by the nonth who) ddring the
ftqrm‘qr esmployment, marries a
/' ozgﬁt r of ocne of the gounty
isdioners end after mar-
. “\fagg works the rest of the
AN mo h 18 entitled to be paid

\

///’—\\. RS the balance of the month.
Your,IGt r Qf :\x 7., 1939, containing e
request for Op ﬁis rtment reeds as fol-

lows:
\gr, )ad been hired by one of
ty o erg”{or several months pre-

ddughter of his employer-
er. uckdriver was paid by the
was paiﬁ onoe each month. The marriage
the middle of the month, and the truock-
1h§od to work the balanoce or the month
eooz:ed is pey check for that month as usual.
driver worked for the first five days of
the following month, in the same position as he
formerly held, at which time the commissioner
leerned that this was a violation of the nepotiam
law, and the truckdriver-son-in-law wes removed
from the county payroll by the commissioner-
father-in-law,

"Was the truokdriver son in law entitled to
two weeks notice before his employment was termi-
nated, and entitled to the pey that he recelived
for the balance of hils month after he married:?
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"Should the auditor approve for payment the
warrant to be i:sued in payment Of the somn in
law's services for the rfiret five days of the
month he worked before he was removed from his
position?

"Tf the 20n in law wan aggiglgd t0 two weaeks
(or other period) of notice before his employment
terminated, would the faot that he was allowed to
work out his month be sufficient cause t0 constitute
& violation of the nepotism law by the commiseioner-
father-in-law? Even if the employee was not entitled
10 any notice, would the commissioner be guilty of
violation of the nepotism law if he allowed his son-
in-lew to finieh his month out after marriage?™

Opinion No, 0-361 by Glenn R. Lewis covers a fact
situation that is very similar to yours. The pertinent psarts
of the opinion read as follows:

"Article 432, Penal Code, provides that "“No
officer ., . , Of any e o « 8choo]l district . .
shall appoint, or vote for or confirm the appointe
ment t0 any office, position . . . of any person
related within the third degree,™ etec.

"Article 435, Penal Code, reads as follows:

"No officer or other person included within the
third preceding article shall approve any account or
draw Or suthorize the drawing ©of any warrant Or order
t0 pey any salary, fee Or compensation of such ineli-
gible officer or person, knowing him to be 80 in-
eligible.”

"¥ie have been unable to find and believe there
are no cases reported which determine this point un-
der the Texas statutes. However, bearing in mind the
main purpose Of the Nepotism Statute, we are quite
certain that no violation of the above statutes 1s
here involved. The main purpose Of such statutes is
to remove the temptation to employ close relstives,
thus eliminating kinship to the employing or appoint-
ing peraons and boards as an element Of competition.
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"Ctherwise, in t0o0 many instences Lhe sosition of
eaployment would be ewarded to a necdy relative
rather than to another person who agtuclly pos-
seszed more satisfactory GQualirications, Xeed-
less to sey the jublic would suffer.

“Here the employment wue made at a time vhen
the relationehip 414 not exist end the.efore d4id
not induce or comtribute to inducing the exploy-
ment.,

"Article 438 refers to /rticle 43£, and foruids
paying an ineligible officer or person.”

In 1ight of the above opinion, I will answcr your
questions in the following manner:

l. The truckdriver wae entitled to his pay for
the balance o7 the month.

2. 48 this was a month to month job, the son-
in-lew and fatherein<law came under the purview of
Artiocle 432, renal Code, On the first of the month
following the merriage. The auditor saculd not
approve paymsent Tor the five days of the next month.

S. As is clearly steted in the above opinion
the fathor«in-luw would pot be guilty of violation
of the nepotism statutes in allowing his son-in-law
to fipish the month's work.

Your guestion in regard to notioce was not covered
in the above apinion. This point is mede clear in the case
of Falirless vs. The Cameron County 7ater Imp. Uistrict No.
1, 2% 5. W, (24) 651, from which I quote:

*The employment of the appellant wes e plain
violation of the nepotism law, and he hss no
caure to complain beosnse of his discharze by
the board of directors, who, upon learaning that
they were soting contrary to lsw, promptly dis-~
charged him and relieved themselves of any charge
of wilfull disobedience to the lax."

W0 notice is necesesary as employment a‘ter the fir:t of the
month would haie bean in direct violation of the i'enal Code
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of the State of Texas.

Yours very truly
ATTORNZY GENERAL OF TEXAS
it S ) bé; /
/W‘U?fu/’} 5. -e.l")

By '

Frederick B. Isely
Arsistant

FBI:jm

APPROVETSEP 29, 1939
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