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Daar Sirs

Opinion Ro, 0-148%

i o d&linquont state,
cad district and
dhool distriot taxes,

& in ree Pt of your letter of Sepltember 9,
3 part\as Yollows:

inty has & contraot with Harvey
state, ccunty, roesd dis-
n sohool district delinquent taxes,

unty Tax Assessor-Collector of this

8 conmissions due the delinquent

24 pays direct all conmissions dus him
dounty, and rosd distiriot taxes.

"Heretofore the Tax isseszor~Collector has
paid all sochool monies to the proper authority

snd the delinquent eollector received his com~
missions by school vouchers, signed by the trustees
of the various schou¢) districts, These vouchers
are also signed by the county superintendeat and
the county suditor.

NO COMMUNIGATION I8 TO BE CONSTRURD AS A DEFARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSIETANT
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*would it Ve logal for the Tax ,SsSess0r-
Lollector to retsin commis={ons due the delin-
cuent tsx ¢ollectior end pay him direct as is
done on stzte, county and rosd distrioct texes,
or is it necessary to usc the voucher system
as we have been dcing."™

For the purpose of this opinlon, we assume that
this delinguent tex conirect with Mr. Vibrock wes entered
into in eccordance with the provisions of Articles 7335
and 733%a of the Revised Jivil Statutes of Texas. “e do
not have this contract before us, and ¢apnot construe the
various terms end provisions that may appear therein.

with respect to common school district taxes,
Article 2784 of the Revised Civil Statutes, 1925, provides
in substance that the Commissioners' Court of the county
shall have the power to levy and oceuse to be 0olleoted
sush taxes, and this atatute "makes the Commissioners?®
Court of the county the poverning dody of the common school
districts in such county ingofur a2 the power to levy and
cause to be collscted the annual ad valorem taxes in such
common school distriots is concerpmed." Attorney General's
Opinion No. 0-980, dated June 24, 1939,

Ag such governing bedy, the Court may lawfully
enter into contracts with an attorney for the collection
of delinguent tsxes, for such common schoocl dlstriects
and other delinjuent state and oounty taxes, Articles
7336, 73535%5a and 7337, Revised Civil Ststutes of Texas;
Cherokee County et 21 vas. Odom, 118 Tex. 288, 15 S, w. (&2d)
538; Cormiszionera' Court et al v. %allace, et al, 118
Tox. 279, 60 5. %. (24) 535; State vs. Epperson, 121 Tex.
80, 42 S. ¢. (2d) 228; McCollom ¥vs, City of Richardson
(CeCohio) 121 8. ¥w. (2d4) 223,

Article 2795 of the Revised Civil Statutes provides
for the levy and collection of ocmmon schcol distriot taxes
by the Commis.ioners' Court and reads in part es followas

" ¢ « The tax collector shall ccllect
sald tuxes ag other texes are collected. The
tax asaessor shall receive a commission of one=-
half of one per cent for assessing suoh tax and
the tax collector a commission of cone-helf of
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one per ceat for aolleoting the same. The tax
collector shall pay &ll such texes to the county
treasurer, and saié treasurer shall credit each
school distriot with the amount belonging to 1t,
and pay out the same in aocordance with law,"

\ie assume that the County Assessor-Collector of
Freestone County, Texes, has beem lawfully asuthorized to
¢ollect common sochool district taxes in accordance with the
provisions of Article 1042b, Revised Civil Stetutes of
Texas (effective May 18, 1939 Aots 1939, 48th Legislature,
H. B. 1032), whioh reads in part as’ rollows:

"Any , . « common school district . . . is
hereby suthorized by ordinance or by proper re-
sclutiona to authorize the County Assessor of the
county in which said ., . . common sohool distrioct
e « o 18 located to act am Tax Assessor for said
e« « « common school district . . . or authorize
the Tax Colleotor of the Qounty in which said ., . .
common sochool distrioct . . « 18 situsted to act
aaiTax Collector for said e o« o OOmmon school 4is~
“trict, . .

"Seo, £, V¥hen an ordinance or proper reso-
lution is passed making available the servioces of
the County Tax Assessor to such ., . . ocummon sc¢hool
district ., . « it shell be the duty of the said
Tax Assessar of the county in whiou . . ., such
caxmon school distriet . . « is situeted to assess
the taxes for said . . . common school distriot . . .
and perform the duties of Tax Assessor for said ..., .
common school district . . . aceording to the ordi-
nsnces or resolutions or said . . . oommon school
district . . « and according to lew, -

"Sec.3. When an ordinance or proper resclution
is passed avalling suok . . . coumon school distriots
e ¢« « Of the services of the County Tax Collector,
it shall be the duty of the said Tax Colleator of
the county in which ®said ., . . comumon aschool distriots
e o « 8re situated to collect the taxes and assess-
ments for sald . . . common sohool districts . . .
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and turn over as soon as collected to the
respective proper depository of said , . .
common school districts . . . er other au-

hombbsw nmbihawvmiocond o mecadwvwsea smvakh dawas -
VMV ‘“: UYL A&TWM W LJTLUOTLIVY PUuYLM VERAVD Vi

assessmonts, all taxes or moneys colleoted
e « o loss his fees hereinarter provided
fo'r’ - L] t"

In State vs. Epperson, et al, 121 Tex, 80, 42
8. W, (24) 228, decided by Seotion B.of the Commission of
Appeals in 1931, a ocontract was entered into between Epper--
son, an attorney, and Hidalgo County for the ccllection of
delinquent state and county taxes. A controversy arose
as to commissions due Epperson, end Epperson filed his
petition for mandamus in the District Court agaihst the
County Tax Collesctor, and by amended petition, all members
of the Commissioners' Court were made respondents to compel
the oolleotor to hand over to him some $93,000.00 in com-
missions allegedly wrongfully withheld, In the sourse of
its opinion, the oourt saild:

"By legislative act the State has consti-

tuted the Tax Collector of the county its agent
%0 receive delinquent taxes colleoted under such

contract, and it is the duty of such offlser to

ay all fees and commisalons lawfully lnourred in
Eﬁe collection thereof to the various partles who
may be entitled thereto, Under such cgrounsfanoou.
the Tex Collector's duty with reference to money
belonging to persons who ars sntitled under valid
run 8 en a person 1s law on 0 recelyve
the seme, he has failed to discharge & Jht osed
upon him by iaw, en 8 ast 2 wron one,
Zﬂndersoorfig ours). . '

The Court also said:

"If Epperson's contention in the suit filed
by him in Hidalgo County is true, that is, that
he has performed certain services under a valid
contract with the Commisrioners® Court, and that
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under the provisions of such contract he has
earned cgertain commiscions which lawfully belong
to him, then it logioally follows that the Tax

Colleactor, as an arent of the State, is wrong-
Fully withholdina possession of propert wE’[sh
it is his legal du% under the Btatutes of this
Stago §o §e:§ver §o Eiiereon;"

See almo, Corneil vs., Swisher County, et sl (C.C.A.) 78 s8.%.
{2d) 1072; Tartley, Tex Collector, et al va. Epperson,{C.C.A.)
50 S. ¥. fzg) 919 {Reversed by Sup. Ct. on other grounde,

29 S, ¥. (24) 108l1).

Under the suthority of State vs., Epperson, supra,
and Articles 7335, 7335a, 2784 and 7337, you are respectfully
advised, and we hold that when the County Commis: ioners?
Court as the governing body of the common school districts
in its county for the colleotion of common school distrioct
taxes has by gropar ordinence or resclution legslly de-
eignasted the County Asses:or-Collector es its agent to
collect the taxes in sccordance with the provisions of Art-
1cle 10421 of the Revised Civil Statutes, then it is the
duty of such tax asseesor~collector to perform the ninis-
torial aoct of withholding such amounts ag may be lawfully
due to the tax attorney, under the delinquent tax con-
tract, Such tax assessor-eclleoctor haes the duty to perform
this ministerial zet for the various common school distriots
involved in acting as their sgont, Just as he has the duty,
as pointed out in Stete ve. Epperson, supre, Lo collesct the
delinqusnt taxes due the State, and withholéd.from the amounts
20 collected the lawful commissions due the dclinquent tax
atiorney under his ocontract with the Comnmiesioners'! fourt ana
pay the some over to him,

You ars therefore respectfully advised, and it
is the opinion of this depariment, thet it is legal and
proper for the county taex collestor-assessor to retain
commissions lawfully due the delinguont tax attorney under
the terms of his contract with the Commissionera' Court
from puch coumon school distriot taxes collected and pay
the ssme to such attorney as you state has heemn the pro-
gedure previocusly followed with reference to delinguent
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tex collections on the state and county taxes,

Yours very truly
ATTORNEY GENXRAL OF TEXAS

Assistant

COR B 4, 1939

FIHST ASSISPANT
ATTORNEY GENERAL

APPROVED

OPINION
COMMITTEE



