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Your request for an the question as is

departnent,

¥e guote ollowsy

*Eastland taks cars of
her unemplo many roaud-duilding
projects, and is necessary that
she a cht-of-way or ndditional

ig” angy’'widening the road,

1 right-of-=way iz seoured,
it Jeaves the property-owners' fencge in the road,

d 4t is ndoesdery that this fence be removed bLe-
fore Work oan) proceed in building the road, his
work han herstofsre been done by WFPi laborers.

e qusstion that we are submitting to you
for an opinion s as follows; .ifter the County
removes the property-ownera' fense froa the road-
va{. is 1t the county's odligation to reduild
said fence for sald property owners, or i:;co it
in ac.good sondition as Lt was before bde

own?

tormn

In your recent conversation with us regarding the
ovementioned question, you informed us that you intended
is question to refer io all cases where the county obSained
~hé_al _waw fan wasd marnaras whether adquired by a condemw
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pation proceeding, purchase, contract or otherwise.

Seotion 17 of Article Y of the State Constitution
provides that:

"Xo person's property shall be taken, dam-
aged or destroyed for or applied to public use
without adequate compensation being made, unless
by the consent of such personj and, when taken,
excopt for the use of the state, such oonmpensa-
tion shall be first made, or secured dy a de-
posit of monsy; and no irrevooable or uncontrol-
ladle grant of special privileges or immunities,
shall be nade; but all privileges and franchises
granted by the Legislature, or oreated under its
authority shall be subjeot to the control thereof,”

We quote from Texas Juris. Vol. 16, p. $94, as fol-
lowe;

*In other jurisdietions there 13 a oconflict
of authority upon the guestion of the right to
recover the costs of any removal of dbuildings
and fences a3 a separate item of damage, some
asuthorities holding that this cost 1s merely a
fact to be oconsidered in determining the depre-
ciation of the land by the taking. 1In Texas,
vhile all suthorities agree that the Jjury may
take acoount of fact that the removal of struc-
tures 1s neocessitated by the condemnation of
part of the tract, some decisions appeur to in-
dicate that such damege may not be awarded as a
separate item, but others hold that a verdict is
not objectionadble for the sole reason that the
cost of the removal of structures sppears as a
distinot item and verdict,

“The substantizl polnt involved is that,
under the gensral principle of the law of dan-
agos, the instruotions may not be so drawn as
to permit a doudle recovery. The defendant is
protected where, on an award including an item
for removal of structures, it is made c¢lear that
the general item for depreciation excludes the
separate items montioned, A fortlori, where a
single sum is awarded for ell depreciation in-
oluding the cost of removal of structures, an
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instruotion that the jury may consider the eost
of removing structures in determining ths amount
of depreciation is not odjeotionadbles either as
permitting a double recovery or as being a sharge
on the wo of the evidence,

"On the other band, instruotions are objec-
tionadble as allowing a doudble resovery where the
Jury are charged to oonsider evory fact and cir-
cumstance of evidence in assessing the deprecia-
tion, and then, by a further instruotion, are
directed to consider the cost of removal and re-
erection of fences,” See the cases of Wyse vs,
Molain, 100 &, W, 802; City of San antonio vs,
Fite, 224 S, W, 911} Pt. %orth and D. S, P. I,
Company vs, Judd, 4 S, W. (2d) 1032; Central
{om)arland Light Co. vs, ¥illacy County, 14 S, ¥.

24 02.

No specifiec answer to the ebovementioned question
could apply to all of the cases which might be involved in
acquiring right-of-way for road purposes and the rebuilding
or replacing of fenoces for the property owners, but each case
would be governed by its own faots,

Where right-of-way 1s acquired by purchase, contract
or otherwise except by condemnation proceedings, ani the con-
struction or reduilding of the fence is the whoie or a part of
the oconsideration for suoch new right-of-way or additional
right-of-way secured by the ocounty, then the county would de
obligated to carry out its agreement with the landowner regard-
ing the reduilding or construction of the fence according to
the ocontract or agreement had between the parties,

In the case of Yorris vs, Coleman County, &8 8. W,
380, the court said:

"He think the item in the account for cost of
five miles of fence, as a distinet item of damages,
was properly stricken out, The question is, what
additionel burden was put upon the land affeoting
its value by opening the roadi™

If such new or additional right-of-way is acguired
by oondemnation proceedings, then the ?uﬁgmont of the cowrt
would soatrol,
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Trusting that the foregoing answers your ingquiry,
we remain

Yours very truly
ATTORPNEY GINER.L OF TZXAS

By WWW

ardell ¥Williams
Assistent
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