OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD €, MANK
ATIOANEY SENERAL

Honorable Fred Frisman
Criminal District Attorney
longview, Texns

Dear Sir:

Opinion No. Q~1469
Re: - Vhether or rot\a
: contrac to 5

xirported
suires

is mwovided by ArdicleN7047-L,
's 1nnotatcﬂ Sivil State

We recoived youd le
requasting our opinion of

*Does the osed trdzent require reve-
nue stamps tobHe alffixed therebpon and cancelled
under. the pp 5dons ot -Aptiqle RW04Y~E, Vernon’s
annotated 2iviY Ststutsgst

ated Septenter 20, 1539,
12t questions

qe, 1u59, by and between GLINZAAL
CORTARY CF DiX4S, acting herein by
144 duly authorizsd officers, here-

‘a 15 *’TL;_TZ', and GILEREASE CIL Cliw-
.\»hhoaa Corporation, acting Lerelin by
xowih its duly cuthorized off*cer», hersin=- -
after called ‘aUYJ?’

¥WTTHNES O RTH

For and in conaiderution of the sum of 8IX
EURILRED AND FIPTHIN THOUSAD {(3615,000.00) DOL-
L:3G to be pald as haxeinafter proviued, seller
arreo’ to mell to Duyer, and Buyer agrees Lo

-
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to cartaein oll and gas mining leasehold ec-
tetes (comprising whet is cozmonly called
ths Seventh~zighths (7/8 Vorking interest),
together with like interests in the personal
property used and obtained in oconnocileon
therewith, cll situated in Gregg County,
Texes, as follows:

. % %

Buyer has heretofore examined abstracta
of title and has approved the title to the
proparty hereinabove contrzoted for and this
contract 1s in no wise conditioned upon title.

This sele shall be oconsummated in the fol-
Jowing mannor and an assignment or asgignments
are to be excouted by 8gller to Buyer as follows:

Buyer 18 this day executing and delliver-
ing to Seller, contempdransously herewith, its
negotiable promissory note, prayable to Spller's
order, in the princigal sun . of SIX HUNDRED AND
FIFTEER THOUSAND {(£615,000.00) DOLLARS, due on
oxr before Decembaxy 31, 1%40; provided that
Buyer may st any tine prior to seaid date, pay
g8ld note in whole or in part, provided that
no partisl payment sghell be for less than Twenbty
{20%) Fercent of the whole. 8Said note shall be
payable ot Dallas, Texas, and shall bear inter-
est at the rate of Pive (5%) Tercent per annum
on all amounts from tims to tima remaining un-
paid until moturity; principal and interesti
past due shall bear interest at the rate of
Ten {103) rorcent per apnum, and s&id note
shall provide for the usual attorney's fees of
167 in principel and interest then due if col-
Jected by suit or placed in the hands of eamn
attorney for collection. The delivery of sald
note is ungonditional.

As and when the principal of said noteis
pald to Seller, Sesller shall execute and de-
liver to Buyer an assignment or assignments in
due end customary form, with covenants of gén~
eral warranty, covering the dnterests herein
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contractad to bs conveyed, or such portion
‘frorebf as is ropresented by such paymentis
on the principai; viz:

Should Buyer, nrior to the due date
of said note, pay Gwenty (207} Fercent of
the prinoipzal of said nste, Spllexr shall
thereupon execute and deliver to Huyer an
asoienment covering Twenty (205) Percent of
the interests in and to the ofl and £ac rin«
ing leasehold estates and personsl property
grd equipment thereon or used in connsoetion
therewith herein contracted to be conveyod;
and 1n like manner, upon other and further .
paynents upon the prineipal of saidé note by
Buyer, essignmont shall be cxeeuted and de-
livered for corresponding portions of the
interests herein contracted to be convoyed,
-ard when the. entire amount due on sald note
has bcen paid at or bsfore maturity, Segller
shall exescute and deliver t» Euyer an assign-
neat covering zll that portion of the inter-
ests hsreln contracted tc be oonveyed not
heretofore conveyed. .

Any and all such‘usalpgnments ghall
describe the oil and gus ledseholds by metes
and bounds.

45 oané when sssicnment or assignments
ere exceutsd by Sgller to Huyer hareundor,
Ruyer shall be entitled to receive thereafter .
from tho ipeline company taking the oil from
said lease the interest in the oil runs core
resvonding to ths interests conveyed in such

assiponment or assignuents, and Seller will
evecute, in connection with such acsipnment,
necessary transfer orders to cffestuate that
pul" pos B

Subject to the foregoing yprovisions,
the oil runs from the interests herein con-
tracted to be conveyed shull contlinue to be
run to GINTERAL ANERICAI! OYL COLIPANY CF TIXAS,
ond it shall gt all ¢imes be entitled to re-
celve proceeds of oll run from all of sald
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interests not actually assiguoed and conveyed
by it to Buyer. ¥Yrovided, however, that all
pet anounts £o0 recelved by Seller from proe
cecds of o4l run frox the interests hereln
contraeted to be conveyed, or any part thereof,
up to the date of maturity of seld note, shall
be credited upon said note und the anount therge
of shull ve pro tanto roduced to the extent of
such net proceeds recaived by Seller, Trom und
aftcr the date of this contract, the sane beling
applied first to the paywent of interszat.end
tken to the payment of principal.

ruyer hes this dey purchesed from Sellst
certain inpterests in the gbove desceribed oll
ond a8 leasshold estatos under the terns of
that certain agreement between Seller znd Duyer
of Hay 15, 1939, which interests so purchased
are not covered Py this contract, and by virtue
of such purchase, and under this ccntract,
Buyer shall be entltled ‘o assume forthwith
the actual physical pessecsion, nmanzgement and
operation of the entire oil and gas loasehold
estates above described, under the torms and
rrovisions of that certaln opersting cgreenend
this day made mnd enterad into by and between
Buyer as *OFERATORV anr Seller ms 'HOUI-OPERA-
TOR', and be entitled 4o retein and held such
rossesglion, mansgement and operation until dee
fault shall be made in payment of the note
boreinabove provided for, but in event of any
such default Seller shall be imuedlately ene
titled end without notice %6 retakxe the physi-
¢a) possession, managenent and operation of sald
property and shall thereafter have ths right
10 nanags end operete same without prejudice,
of courss, to the owmoership by Buyer of the in-
torests in said oll and gas leascholds hercto-
fore asgigned and convevad to Buyer.

It ig expressly understood and agreced
that 1) expenscs of development and operation
on gatd property and all texes (other then in-
cote {nxes) in conneotlon therewith from and
sfter the date of this contract, to be borne
by buyer and by Seller respectively, in pro-
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portion to the respective interests of each
in said 211 and gas nining lessehold estates
in zccordence with seid ebove nentioned oper-
ating agreezont between Buyer and Seller of
thig date,

in the event of default by Ruyer in the
payment of any portion of thse rote hereinabove
provided for, et maturity, 21l Intcerest and
right of Buyer in that portion of the intoer-
‘ests l2rein contracted to bLe conveyed, which
have not theretofore vreen already pala for
and assigned and conveyed to Buyer, shall at
Sellor?s option forthwith andé ivso facto
ccase and torminate and the same shall remain
vested in Seller free and clear of a2ll olaim
of duyer; a=nd Buyer shall renain liasble to
Selley upon sald note to the extent of ths un-
pald balance thereof as liquideted damagos.
The option sdbove given to Seller shall ba cumle
lative and not exclusive, and is Intendsd to
provide a remedy in addition end without pre-
Judice to sll other remadies to which Seller
may be lawfully entitled.

This agreement is hereby mado effective
as of 7:00 ot'clock AJll. aof the date £irst
hereinabovs written,

This agreemant shall be binding upon end
ghall inure to the banefit of the respective
parties hereto, and their respective holxs
end assigns. o

EITHI93 OUR FANDS the day and year rirst
hereinabove written,

£ % By

Article 7047-%, suprs, reeds, in part, as followsi

v{a) nxgent ag herein otherwise nrovid-
¢d there is hereby levied and assessed a tax
of Ten (10¢)} Cents on sach One Yundred (:100,00)
Dollars or fraction thereol, over the rizst Tvo
Funéred (::200,0C) Dollars, on 21l unotes and
obligations secured by cb**tel.ucrthqgem, decd
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of trust, mochanicets lien oontract, vendor's
lien, condltional sales contrect and all
Instruments of o sinliar natire which ere
filed or recorded iu the ofylce of the County
Clerk under tho Registration laws of this
State; provided that no tax shell be levied
on instruzents securing an enount of Tvwo Hun-
dred {32C0,C00) Dollars, or less, After the
effective cdate of this Act, excent as hereoin-
after provided, no such Instrument shall o
£iled or recorded by any County Clerk in this
Stete until there’hes been sffixed to sweh
instrunent stamps in accordance with the pro=
visions of this seotion; * ¥ *n

It appears fraom the instrument in question that
the vendor has retained legal title until the note given
for the purchase price has boen paid., I{ also appears
that the vendee hag been givea possession of all the pro-
perty invelved in the cdntract of sale. ©5ince the note
is fully negotiamble and the ddlivory of sane bding abso-
Jutely uneonditionsal, e consclude thalt the vendor reserved
th: legal title esolely as security for the payment of the -
note,

In Judd v. Rieff (Ark.,) 895 S. W. 370, it wae
held that the effect of a Cdortract for the sale and pur
thase of real estate where vendee had beon given possession,
waes to make the purchaser the equitable owner and the ven—
dor mortgagse for the unpaid purchase money.

We quote from €6 cérpus Jurds 708 es follows:

~ "It has been said that the relation of
the vendor and purchaser uhder a contract Lor
the sala of land is analagous t0, or substantlially
that of nmortgaepor and moriguzee, ‘und that the
effect of a sales and purchase contract is to
c¢reate a nortpuge in favor of the vendor to
scoure payment of the purchase money,"

Rogers v, Leon and B, Blum, 55 Texcs 6, holds
that o vendor, under a bond for title, has 2 vendor's
lfon for the unpaid purchsse money. & bond for titls is
Eie 8§§e thing s8 an executory coptract to sell, 43 Tex.
vur, 51,
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In First Hotionzl Bank of Falls City v. Mdear,
gl ¥.W. 404 {Bupreme Court of Kobraska}, the court cites
with approval ﬁh: folloxlnﬂ languere founc in Hendrix v,
E&?I{GI‘, 49 I‘:Gb. 69, G-J .'Ol \551‘

*In an e¢xscutory contruel for the seale of
real cstate, equity treats the vendor us the
trustee of the purchsser, and the purchaser as
the trustee of the purchase mongy for the ven-
dor." Again in the same case it is said: *in
such a contract, the vendor, upon defecult made
by the vendee, ﬁay treat the contract as an
ordinary real estate mortgage, and foreclose
i1t as such.”

We are of the opinion that the instrument in
question comes within the provisions of srticle 7047%, -
gsupra. It necessarily follows that revenuc stemps must
be affixed to said instrument snd oancelled in order for
seme to be filed in the offios of the County Clerk undsr
provisicns of the registration laws.

Yours very truly
ATTORRLY CINERAL CF TEXLAS

sy W R B!

lann ke Lewls
Assistant

G Stz

By
Lee Shoptaw

1::“::*:-7: SNTAN 6, 1940
+ M
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