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A Your adrinistrative rulipg t0 the variour tax asssssors-
collectors of Texss, dased upon the foregoing statutes, ia fully
pct forth in your lettey as follows:

"This Departrent in 1tz intsrpretetion of the law
has heretofore ruled, and has so inestructed the County
Tex Assessors-Collectors, that the provisios hcreinabove
guoted In cection B, Article YO4Y, suddivision £2sa, must
be read in eonnsetion with tre provisions of irticle 119,
Tenal Code, and that the cvners or operatore of any such
shoxs or exhibitions whieh travoel from plscs to place and
give perforsances must prepere their ltlnornrlria-advnnoo
and pay tha Gtate pcoupation tax at the rate levied for
the oity, town or village of the largest populstion in
which they will perform. %The County Tax Cocllestors have
boen advized furtbs:r thet 4f the Ztate tax is pald st the
rate presoridse€ for a certain populetion in which s
mininun and maxigus nuxber of bitanta is rixed By the
Aot that the lieense fiasurd therefor oan mot be ussd in
cities or tomne with a larger populstion than the maximum
fixed sithout violsting the assld .rticle 119 of the Penal
Code. In other words, under our interpretation of the
two provialions when consider:d togsther, If the owner or
opsrator of any such traveling show should pay a fes of
$5.00 for a tate licenc: to performs in towns of less tian
1000 iahabitants snd should thereafter perform in a city cr
town uwith & population of sors than 1000 inhadbitants he
sould de subject to procegution under the scid irtiele 119,
for pursuing en ocoupaltico of 2 Ligher elas:s than the one
to whick he propsrly belongs.“

You dezire to be advised by us {f your interpretation of
the pertinsnt statutes ie go.rect, and if mot correet, you ask if
the Owneras or opcretors of traveling shows «nd theatres will be
parnitted to oporate for e year anywhere in the “tate of Texas upon
the peyment of the mininuz sunual State occupation tax of ¢56,00,
levied upor showt and thestres sxhibiting in eities, towns and
villages of 1000 inhabitants or less,

In eonnsotion with this reguest, you refer to and attach
& copy of an opinion by Assistant sttornsy General John J. KoKay
of Sats Jume £5, 1937, &ircoted to you, end holding thet a traveling
theatre or show, under thes tax measurs involved hers, sould open the
season in a oity, town or village of 1000 inhsbitants or leszs, and
pay in advsnee the annusl ococupaticn tax thereon of £5.00, tnﬁ
econtinue for the balanee of the year to travel end perform in cities
of higher populaticn brackets xithout paying any additional tax.
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Inasxuch ss a resonsideration and review of the foreg:ing
opinion will b= negessary to resch a sonclusion upon the instant
question, we deex it sdvisadle to roview gll outstanding opinions
upon this identieal guestion by “ormer administrations. 1In July,
1927, Assistant Attorney General B, Grady Chandler sonstrusd the
then existing ocoupation tax on traveling tent showe snd theatres
and held them not to be subject to an ocoupation tax, However, an
exapination of this opiniocn and existing statutes demonstrates that
the law has basn amended since the issusnce of this opinion snd that
the opinion refsrred to wes at the time written in all things eorrect.
Bowever, we 4o find an opinion by Assistant Attorney Genersl E. L.
8illiford, of date bay 14, 1938, direoted to Honoradle Jim Nanee,
Sheriff, Pax Assessor-Colleator, Tarrell County, Texas, diametricelly
opposed to the opinion by Assistant Attorney Gemerel John J. XeKay
herelnabove adverted to, and holding that under the existing law, the
ownsar, proprietor or operator of a traveling theatre or show wo owe
an sdditional ocoupaticn tax in sach city, town, or village in which
perfornantes were given, aseording to the graduated amount fixed by
subdivision £2a, Article 7047, ¥Yernon's innoteted Civil Statutes,
upon a population basis,

After due conzidersation, we have resehed the delidberete
conolusion that we eennot sgres with either of these outstapding
opinions. On the contrary, we agres with the administrative ruling
given by you upon this questicn but not upon the reasoning erployed
by you to reach this result,

In this gonneotion we do pot find that 4Lrticle 119, Penal
Code, relied upon by you, &ffords us sny assistanes upon this gues-
tion becaure sare provides that "no oecocupation tax receipt or license
takon out by a morchent of s lower cless than the one to which he
properly dbelonga®™ shell afford protection from prosescution for pursu-
ing an occupetion of & higher class, Fenal laws bdeing strictly
conatrued, we 40 not feel that we can bring within the condexnation
of thils penal statute an owner, opsrator or proprietor of a traveling
tent show or theatre = in no scnse & merchant.

cur eonclusiocn rests solely upon 8 propar eonstrueticn
of the occupation tax statute involved here, unassiated by any
authorities of ithis or other jJurisdictions, bdecause our ressarch
hee falled to develop any. In approsching this queation of statutory
interpretation, we point out that the statute in question is open to
grave doubt, as indqicated by the contrariety of opinion by this De~
‘partzent hersinabove referred to. In such & Sase We may properly

voks the recognized rule of stetutory construction that, 1f possidle

tc 40 s0 without doing viclence to the langusge of a statuts, & rea-
sonable rather than an unreascnable eonstruction and result will be
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glven suck statute. ¥e are in dissgreement with the opinion prepared
by Assistant Atlorney General John J. Mekay, bdecause, in its ultimete
result and offect, it places wpon ths ooccupation tax measure {nvolved
an unreoasonadle interpretation, when a ressonable result and con-
sluslon could have besn reschod from the langusge of the measure with-
out dolng violenge thereto. This opinion allows the omnecr, proprie-
tor or operator of a traveling thestre, tsnt or .other strugture
eapable Of boing transported frox place to place, to designedly select
soze gross-road tank-town for a one night stand on January lst of

& given ocalendar year, gladly pay’ the annual cecupation tax of $5.00
fixed by Section 228z upon such shows or exhibitions in towns and
villages of less than 1000 inbabitants, and theredy be accorded the
eontinuing and valuable right of cxhibitinc and performing for the
balance of the ysar in the metropolitan ssnters of Texas without
parying an sdditional tax, 1In fact, it is possible and not improdadle
that such theatre oOr show migbt remain in the large eitios of our
State for the greater part of the tax year and escape with an ocoupa-
tion tax of $5.00, while the theatrss and shows ferzanently exhibiting
in such eities would be paying an annual aceupation tax of £95.00,

- We think no such unreasonable result wee intended by the
Legisletures or required dy the language of the statute. It is true
that the portion of the Statute involved here and sst out adove,
does soutsxplate the sollection of only one ennual ccoupation tax
from the owner or operator of s traveling Cheatre or show, but §t
does pot say that such annusl ocoupation tex skall bde ¢computed and
fized by the szclliest population bracket of any olty, town or village
in which such theatre or show may gommence its oparliionl for the
yoar, The statuts is silont as to the smount of such annual oocoupa-
tion tax, but we think the moTs reasonable interpretation is to say
that the one annusl oocupation tax abould dbe fixed and eomputed dy
the population brackets of the largest city in which such traveling
show or theatre shall exhidbit or perform. This constructicn will
plece the local theatre or show and the traveling theatre or chow
upon & falr basis, and is certainly not negatived by anything in the
act.

On the other hand, we ars not prepared to go as far as
the opinion by Assistant Attorney Genersl H. L. %1lliford does, and
bold that the owner or opsrater of a traveling theatre or show would
be lieble for an adcitional oopupation tax for svery exhibition in
a different city, town or village. Under tho ¥illiford opinion, to
1llustrate its prsotical application, if a traveling theatrs or show
exhibited in & town or village of 1000 inhadbitants or lsss an annual
tax of $5.00 would acorue; then if the show moved to a town oOr
village of betwesn 1000 inhebiiants and 2500 inhabitants en additional
tax of $15.00 would acerue; and as the show continued its travels and
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exhibitsd in towns o’ inoressing population the oosupation tax there-
on would pyramid to an oprressive, if not sonfiscatory extent. Tbis
is manifestly an unraasonable interpretation of the statute, and we
believy the writer of this opinion must have overlooked Seetion £ of
suddivision 22a, Article 7047, Vernon's Annotated Civil Statutes,
providing that “"on.y one annual ocoupation tax shall be eollected
£ror the ownsr, proprietor or opertor” of a theatre or show which

is tramsported frox plece to place,

%e think the reasonsble middle-ground betwesn the two
extrenes of eonctruetion representsd by the dNoiay opinion on the one
band and the %i1liford opinion en the other, i{s the opiniom hsreby
given that only one apnual occupation tax shall be ovllested from
the own:r or proprietor of these traveling shows or thsatres, in
soocordancs with the statute above referred to, But Shat suoch one
annual oecupation tax shall be in an smount t{xed by subdivislon £22a,
Articles 7047, Yernon's Annotsated Civil Statutes, for an exhidition
in a efity, town or village of the highest population drackets in
which suok traveling show or theatres shall %e or is intended to d»e
oxhidited during the given tax year. It is soxpon knowledge that
the generality of “theatrical or dramatic presentations, musiscal
comedy shows, moving piotures”™ ete¢., have s fixed itinsrary or sohe-
dule of operation lopg in advanes of the actusl showing. 1In any
dvent, we believe it was contempilated dy the Legislature that the owner
or operateor of such exhidbitions should determine in advanee the maximum
populstion of the cities, towns and villages in which perforzances
were %0 ba had during the tax Yyear, &nd pay onc annual ocoupation tax
on that dasis. To illustrate, if it wes eontemplated that perfor-
gauces or exhiditiones would bs given in oities and towns of 10,000
tinhabitents and under 15,000 inhabitants, or in any cities and towns
of lesser population brackets, an annual occupation tax of §30.00
would bde due, and perfrorzances could pot be had in cities and towns
in excess of 15,000 inhabitants, because you would not have issued
& tax recelpt to ccver such operaticn.

Trusting this fully amswera your inquiry, we are

Yours very truly
ATTORN XN“RAL OF TEXAS

BY
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APPROVEDOCT 28, 1939

-W

AL OF TEXAS



