OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GemarLn C, Mann
ATTORNELY SENERAL

Hon. Reafro Speed
County Attorney

Frecatone County
Fairfield, Toxas

Deer Birs - '
Opinton No, 0-1565
Re: 1. Does & constadle have la a\itherity

to patrol ani police as rriger the
territoryct saother sossteble's pracinet,
«nd to make arrests therein t bdaving
oriminal rocess fo
3¥1e haye the right to Mo~
cept co.pensatitn fxop privete sourced for
patrolling and e . “the~

Court legally set
at *"chatever he

‘ sonstable’s preoinct,
t tyerein without having
foy such arrests?

gt toN\soept eoupensation from private
ces for patrolling and enforeing the

Caz the Commissioners Court legal-
1y sot”e deputy sheriff's salsry at ‘whatever
he earns snd eollects in Lees'?™

The ractual situation giving rise to the adbove three
Questions is, accordirg to your letter of request, as

HO COMMUNIGATION IS TO BE CONSTRULZD AS A DEPARTMENTAL CPINION UNLESS AFPROVED BY THE ATTORNEY GENERAL OR FIRST ABSISTANT
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follows:

"Justice Precinot Mumber Thres in Free-
stone County is a rural se¢tion but has five
beer taverns locsted in the precginct. The
precinct joins a oounty in whioh hoer is not
legalized, theresfore there are many people
of all kinds thet freQuent thess beer taverns,
Consscuently, these beer taverns sre in need
of soastent petrolling by peace officers,

The sheriffts departuent has to0o snkll foroe
%o perform the other duties of the office and
0 patrol these beer tavorns &t all nesded
times. The oconstadle of said precinot number
three does not patrol these taverns and has
been almost shtirsly inactive as ¢onstadle.
Acoordingly, these five beer taverns have em-
ployed a gonstable of another and 4ifferent
precinct in Freestons County t0 attend these
beer taverns and thare eanforee law and order,
and these taverns pay this employed sonstadle
a weekly eompensation, Tiuils ecnstable from
another precinot employed by the beer taverns
makes arrests of offenders ageinst the lew,
£iles somplaints against them and sclleots his
costs in ¢ases of ecanvietions, all 1n the sape
manner a8 if he ware in his own precinet.,

*I¢ has been proposed that in the svens
it i3 held that a gonstable does not heve su-
thority to patrol and enforce the law in a
precinet other than his own, then & deputy sher-
iff be appointed for the purpose of patrolling
said beer taverns and that the Commissiocners
sourt set this deputy sheriff's salery at
twhatover feos he earns and eolledts', Yree~
stons County heg a yopulation of over tuu:{{
thousand pedple and salaries are paid so
sounty offriciels and thoeir deputies.®

Artiele 6878, R.C.8,, 1”5. provides;

"The Queliried voters of eseh Justice
preainot at eagh general slecticn shall elect
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& sonstable for such yrecines for & term of
two Yyears."

Artiole 6885, R.C.85., 1925, prescridves the
duties of a esonatable in general as follows:

®gach eonstadle shall exequte and return
acoording to law all process, warrants and
precepts to him directed and delivered by
any lawful offioer, attend upon all Justioce
oourts held in his precirot and perform all
such other duties #s nay be reculred of him
hf h'.-

Article 6889, R,C.8,, 1925, related to his Yur-
isdietion™;

"Ivery sonstadle may exscute any prooess
eivil or eriminal, throughout his eounty a
slsewhere 8s may be provided for in the Oode
of Crixinal Procedure, or other law,“

Turning to the *"Code of Criminal Prosedure”,
we find & definition of *FPetce Cfficers® in Articls
3¢, Yerpon's Annotated Criminel Stetutes)

"The following are 'pesace offigors': The
sherife and his deputies, constadble, the
‘mershall or policemen of an lncorporeted town
or c¢ity, the officers, non-gcannissioned of-
tioers and privates of ths Stats Ranger forcs
and any other priveate person speeially lppoini-
ol tg exsocute oriminal process.” {(Undersooring
oursj.

Article 87, Code of Criminal Procedure, pro-
vides that "it i3 the duty of every peaoe offliser $0

preserve the pesce within his Jjurisdiction®, (Under-
sooring ours,

Article 212, Code of Crimipel Procedurs, under
Title B, "arrest, sommitzent and »ail™ providest :

"A peaoe offiecsr 6r any other person say,
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without war>~eant, arrest an offender when the
offense is eommnitted in his presence or within
his view, if the offense is One classed as a
felony, or es an *‘offense egainst the pudlie
pence'™,

Article 223 relates t0o & "warrant of arrest” and
provides thet such a warrants

“Issued by any eounty or 4istrioct clerk,
or by any megistrate (except county ecormission-
ors or commissioners oourt, mayors or recorders
of en incorporated olity or town), shall extend

to any part of the stste} and any peace officer
to whom seid werrent is direoted, or into whose
hends the same hsas been transferred, shall bde

suthorized to execute the seme in any county in

the state."

It has been held in HERSON v. STATE, 49 B.W. (24)
463 thet Artiocle 223 euthoriziag the sheriff to serve war-
rant outside his county does not extend his suthority to
arrest without a warrent outside the eounty, and that a
sheriff end deputy making an arrest and searching an auto-
mobile ocutside ths county without a werrent stend in the
same reletion to search as private citizens,

In opinion Ro. 0-1840 of this depaertment to the
Hon. H.A. Hodges, County Auditor of Williemson County,
Georgetown, by Hon. Lloyd Armstrong, Assistant Attorney
Ocneral, 4t wes Leld thet e constsdble has the suthority
t0o execute & werrant of arrest not only in every precinod
within Lis ocounty, but as well in eny eounty in the stete,
and 1s entitled to the fees and milesge provided by law
therefor.

This depeartment hes thus psesed affirmetively upon
ths muthority of a consteble t0 exssute a warrsnt of er-
rest outside his precinot. The Qquestion is now whether
or not he hes the authority to make an arrest outside his
precinot but within the sounty without a warrant.

Artiole 6889, suprs suthorizes a consteble to exe-
cute sny process, oivil or eriminal throughout his oounty,
eto. ' '

Artiole 58 of the crlninnl Code 1ists e oonstable
68 & "pesace officer® snd Article E1R empowers a pescs of-

wh : ] *«0s
£198 o§§ aFreator 2%%2‘;;;!&5{“@%. pub1 %’pﬁ{{%f () %um-’

mitted i his presence, It is true thet Article 37, supras,
stetes thet it 18 the duty of every psace offioer
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t0 preserve the peace within his Jurisdiction, but this
cannot bs interpreted es prohibiting s consteble meking
an srrest without s warrant ocutside his precinet but
within his county when the offense is eoxmitted defore
his eyss. Article 38 of the Criminasl Code, suprs, can
bs construed as impliedly eonferring upon a conateble
the authority to meke an arrest within his own oounty
when there is legsl Jjustirfiocation for such arrest.

Acoording to 38 TEX, JUR., p. 4341

"The power of errest possessed by a son-
steble end & eity mrsha]f 8180 ext?%ds o

whole oounty, beyond when soting under a
ul warrant, since they ere peasce offieers.”

(Undersooring ours).

The most direot authority sustaining our posi-
tion that we have been able to find is NEWBURN v. DURHAM,
32 S.¥. 112, in which the ressoning of the Supreme Court
in answer to certified questions of the lower sourt is
applicseble to the present situstion. JIn this case it
was held that 8 eity marshall mey meke srrests in ths
county. We quote from the deocision as follows

*Since the jurisdiction of the marshall is
measured by that of the sheriff in the preven-
tion end suppression of erime and arrest of of-
fenders against the laws of the stete, it must
be coextensive with the lijits of the sounty.
The purpose of the legislature to extend the
Jurisdiction of the marshall beyond the limits
of the town, and meke it ecextensive with that
of the sheriff in the matter of errests, 1is
further evidenced by the faot that a 'warrant
of arrest' may be directed to him, and sueh
warrsnt he may execute anywhere in the ecunty,
whereas all oivll procsss, unless otherwise
specially provided by law, must be direoted to
the 'sheriff or any ¢onstable'."

%e have been able t0 finéd two previcus opinions
of the Attorney Generalt's Depertment under prior sdmine
istrations relsting to this question although suthoritiss
are not eited. '
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On May 21, 1931, Eon, Everett F. Johnson, As-
sistant Attorney Genersl, in an opinion to Hon. H.G.
Bennett, County Attorney, Dumas, Texas, stated:

*The question of a constadle's suthority
t0 make arrests without s warrant is well ooV~
ered in your drief, eand I oconcur with you in
the oonelusion thet the oonstaeble has the right
t0 meks arrests throughout the oounty, the sane
as the sheriff.®

Hon. R.B. Gray, Asslatent Attorney Genersl, on
Ootober 13, 1938, wrote Sheriff Tom Abel, Lubbock Coun-
%y, Lubbook, Texas, to the effect! '

" ¢ ¢« ¢ you are respectfully advised thst
this department has heretofore rendered opin-
ions which in effeot earry with it the right of
a oconstable t0 make an arrest out of his pre-
¢inot, You are eorrect in your atating thet he
shell have the right to serve sny oivil paper
or sxecute m werrant in the eounty. It follows
thet if this be true that hs ashall likewise
have sems authority to make an arrest in any
part of the sounty.™

We wish to ¢all sttention to the following par-
agraph from "Taexes Peace Offioer's Manual™ by Blanchet,
Yoigenbeum and Arnold:

*The sonstadle, like the sheriff, is an of-
ficer recognized dy the statutes of Texess, and
is conocerned only with the sdnministretion of the
law ¢s & ministerisl officer. The territorial
Jurisdiotion of the ecustable extends, like that
of the sheriff, to the whole éounty, although
ke is & locel pence officer, and he is also en-~
titled to meks arrests with & werrant beyond
1":}:; imu of his county, just as is the sherx-

In saswer %o {:ur first question, it is our
opinion thet a oonstable mey lawfully meke an arrest in
8 pregingt of the oounty other _than his own without a
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warrant whez he would otherwise bhe authorized by law to
meke the srrest under the Criminal Code of Procedurej
and thet while it {5 his primary duty under Article 857,
Code of Criminsl Procelure, Vernon's Annotated Criminal
Etstutes, 0 pressrve the peece within his precinoet,
still his Jurisdiotion is ooextensive w~ith the limits
of the gounty.

We refrain from edvencing an opinion on the su~
thority of a oonsteble ™to patrol and police as a pesce
officer the territory of eanother constadle'’s precinct"”
bescsuse of the general and all-emdrzcing soope of the
words "patrol and police”. We deon it advisable to rule
only upon the authority of the eonstable to €0 certain
detinite sots.

Your seoond guestion asks whethar or not a eon-
steble has the legel right to accept compensation from
private sources for patrolling snd enforeing the law,

. In opinion Ho. 0=-773 of this department %0 Hon.
Xagar Prell, County Attorney, Gusdalupe County, Beguin,
Texas, by Hon., Ardell Williems, Assistant Attorney Gen-
eral, it wes held thet a deputy sheriff who preserved
the pecce at & public celebration and dance woulid be
soting within the seope of his officiel duty sund would
80t be entitled to receive extra sompensation from the
county or from third perscns, a different, or a greater
or less sompensation for his officlel services then
that which had heen presoribed by lew,

It is our opinion thet s oonstabls only hes the
legal right to acoept eompensation pressribed for him dy
law and that he may not legally saccept oompensation from
private sources for patrolling snd perfo his duties
of enforoing the law, S

Turning to your third question, the maximum en-
nual ellowances to deputy officers are also fixed by
statute, 88 TEX. JUR. 8642; Article 390R, Vernon's Anno-
tated Civil Statutéd,

This article Weudd apply to deputy sheriffs.
It provides thet the sommissionerst eourt shall £ix the

71
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compenseation to bs paid thenm.

"1, In ocounties having s populetion of
twenty-five thousand (25,000) or lees inhabit-
snts, first assistent or ohief deputy not to
exceed eifhteen hundred (£1800,00) dollers per
annum; othsr assistents, deputies or clerks
not to exceed fifteen hunired ($1500.00) dol-
lers per annum eech." )

In eounties where county officers are compen-
sated on & salary basis, under Ssotion 8, Article 391lRe,
Vernon's Annotated civii Btetutes, fees and commissions
colleoted for official service shall be deposited in the
Officer's Salary Fund.

Beotion 8 of Artiole 391Re provides

*In sll oases where the coxmissionerst
court shall have determined that eounty offi-
gers or preoinct officers in such oounty shall
be oompenseted for their servioces by the pay-
ment of an ennual selary, neithsr the state of
Texas nor sny county shall be oharged with or
pay to any of ths officers so oompensated, any
fes Or comzission for the performencs of any
or all of the duties of their offices but sueh
officers shall receive seid salary in lieu of
sll other fess, csommissions or ecmpensstion
whioch they would otherwise de authorized to re~
tain s v » "

It follows that a “salary® sounty may not com-
pensats one of its officers on & fee dasis, ths others
on & salary dasis. '

It 4is our opinion thet in eocunties where salar-
fos ere paid to all eounty officials and their deputies,
the ocommissioners' court is prohibited under Article
3912e, Vernon's Annoteted Civil Statutes, from fixing
the compensation of a special deputy sheriff's sslary
st "whatever ks ecrns and oollects in fees™,
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Trusting that we heve fully snswered your
three inguiries, we are

Tours very truly
ATTORNEY CENZRAL OF TEXAS

o e _
— R\ T- §
_ v 19 By { \&
APP 9' Diok Btout
DS:od Assistant
/
Fé%ég/k%s;§?ﬁ§T

ATTORNEY GEANERAL

APPROVED

OPINION

COMMITTEE
)
CHAIRMAN



