74

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GEraLD C. MANN
ATTORNAY GENERAL

.M

Honorabtle H. A. Hodges
County Auditor

¥illianson County
Georgetown, Texas

Dear 8ir:
Opinion No.
Re: Method of o
of Thrall In
Disgtri

By your letter
the opinion of
cefure to de fo)Ylowed by theThr
Distriet in s3le o\ oerta which was formerly
used for sohsgol purpbses dbut wh is no longer needed
for such p poa-s. Specifigelly you subnit for the opénion
of this department the I'ollowing questions, whioh we quote:

1939, you request
ing the gorrect pro-
1l Indespendent School

ttested by the secretary,
porate seal of szid eiltrict -
horized by a resolution pass-
ed by he unaninous vote of szild board coavey

fee simpletitles to cne of the tracts of land

111 a similar deed, authorized by a
otion, g¢onvey feo simple title ta ths
ract of land to a person who ip nnt [ ]
aanbor of the bosrd?

"s. 1111 it be necessary iz order to
pass title to such property for the Commissioners®
Court of Williamson County to senter ap erder au-
thorizing such sale?

"4, Wi{ll it be secessary for the County
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Poard of Xiuocation, whieh oxercises the seme
powers in this ocounty that eounty sehool trus-
tees exercise in other gounties, to pass any
kind of resolution aunthorizing such s=zle?

5. Will 1t be neocessary for the State
Board of Fduocation to pass or adopt any kind
orlraaolntion or other action authorizing such
salea?

*g. If a deed exdouted in the manner
and authorized dy a resolution as mentioned ia
the adove questions 1 and 2 will not eonvey
title to said tract of land to such purchasers,
please aldvise me how title to such land may be
acquired dy such purchasers."

The Thrall Independent School Distriet in
¥illiamson County was ereated dy special act of the
Legislature, Special Laws of Texas, 1983, 38th Legislature,
‘Chapter ¥4, p. 255, whioh decame offective on April &, 1923,

Among othsr things this dot provided that the mew
independent school distriet would include all of the terri-
tory of the Thrall Common Bchool Distriot NWo, 213 that it
would take over all of the assets and liadilities of she
sajd eommon school distrioct; and that the new independent
district should "have aad exercise all the righta, powers,
duties and privileges of a town or village sreated and
incorporated under the general laws of Texzas for school
purposes only, and all of the rights, powers, duties and
privileges now exieting, or that may de hereafter sonferred
uponr independent school districts under the Constitution
and lawa of this state.* ; .

Section 9 of this Aet reads as follows:

*The Board of Trustees of the Thrall Ia-
dependent School District shall manage and
control the pudblie free schools im the said
distriet, to the exclusion of every other
authority, except, in so far as the State Super-
intendent of Pubdlic Imstruction and the Btate
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Board of Education may be vestsd with supervi-
sory authority, under the genorasl law."

It is further provided in Section 25 that this
Act shall be sumulative, of all gensral laws, regulating,
governing and pertaining to independent sohocl distriocts,
and in so far as such generel laws are not in oconfliect

herewith; the same shall de eonstrued and considered as a
part hereof.

Two statutes in Texas provide for the sale of
school property. They are Articles 2953 and 2975, R. C. 8.,
1925, The latter statute reads as followst:

®Article 2¥Y73. Any houses or lands held
in trust by any eity or town for public free
school purposes may de sold for the purposs of
investing in more convenieont and desiradle school
property, with the consent of the State Board, by
the board of trustees of such city or town; and,
in such sase, the president of the school bdoard
shall exeoute his deed to the purchaser for the
fame, reciting the resolution of the State Poard
eiving consent thereto and the resolution of the
board of truatees authorizing the sale.*

As pointed out in R. E. Spencer and Company ¥s.
Brown, et al {Civ. App. 1917) 198 S5, W. 1179, end as
pointed out im two previous opinioms rendered dy this de-
partment, Article 29753 applies only to scles of land by
commonr school districts, while Article 2773 applies to
sales of land by independent school distriets,

¥he two opinions referred to above ars: (1)
An opinion dy Clark C. Wren, Assistant Attorney Ceneral, to
Honorable Eugene J. Wilson, County Attorney, Bay City, Texas,
dated September 10, 1936 ‘2) an opinion by Cecil C, Cammack,
dssistant Attorney General, ¢to Mr. E. ¥. Basterling, Counnty
County, Jefferson County, Beaumont, Texas, dated April 25,
1939, and numbered O-415.

~ As you will note, the above quoted statute pro-
¥ides that houses or lands ef a district may ds sold for
the purpose of iavesting im more ocoanvenient and desirabdle
8thool property. That is the only purpose provided for ia
the statute, and the question arises whether or mot sshool
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houses or lands may bde sold for any other purpose dy
independent school districts.

Numerous deoisions both in Texss and in other
jurisdiotions point out that sshool districts are oor-
porations with very limited powers,

~ *"Sghool d4istriots are pudlic quasi muni-
cipal corporations, sometimes termed 'invol-
untary corporations® , . . They may make eon-
tracts, levy taxzes and jossess property. They
are organised mot for the purpose of profit or
gain, but solely for the publie benefit, and
have only such limited powers as may be Recessary
for that purpose. They have therefore deen said
to dbs ocorporations of the most limited powers
known to the world, Pasaderma School Distrioct
vs., Pasadena, 166 Cal. 7, 154 Pac. 985, Ann. Cas.
1915b 1039, 47 L. R. A. (NS) 892, They ars dut
the agents of the state for the sole purposs
of sdministering the state system of pudblie ed-
ucation, and have only such powers as are oon-

ferred expressly or by necessary implication.”
24 R, C. L, 664, Bes. 7.

The sase of Marlingen Independent Bchool Distriect
vs. Page Brothers, 48 8. ¥. (24) 983, by the Texas Court of
Civil Appeals, uses language very similar to that quoted
above from Ruling Case law., ¥e guote:d

*The board of trustees possessss powers
expressly sonferred upon it by law or pecesssrily
implied from the powers eo sonferred.”

-Ths Court 1n.ﬁoyio Independent School Distriot
va. Reinharat, 159 8. W, 1010, by the Court of Civil Ap-
peals, uses this language: '

*Since a board of education is the oreature
of szatute, it has only such powers as are oon-
ferred wpon it amnd suoh implied powers ss are
necessary to execute such express powers."
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Corpus Juris points out that property devoted
€0 & pudblie use can only dbe disposed of dy express su-
thority, snd a general power of dilsposition has deen
held to be restrioted to property not meeded for the uase
of public schools. B8 Corpus Juris 437, Seo., 417. This
suthority states that the sale must de made in eompliance
with the terms of the statute authorizing 1t, but that
substantial proosdursl sompliance is suffieient,

%o wish to stress the fact that all of these
authorities bhold that school boards have only the express
authority given them in the statutes and only sueh implied
poOwers as are necessary t0 execute such express powers,
There s no use of the words “reasonably mecessary for
the oarrying out of express powers® as is usually the sass
with regard to powers of other corporations.

The genoral rule in the sase of ordinary private
corporations is that the eorporation has such implied pow-
ers as are reasonadly necessary $o earry out its express

powers -~ not pecessarily implied dut reasonadly imrplied.

Under the weight of these suthorities, we are
impelled to hold that indepsndent scdhool districts may
dispose of property mo longer needed for school purposss
only if it is npecveszary to 40 so to acguirs other property
which 4s more suitable. You state ia your lstter that
Thrall Independent School District has no such objJestive
in desiring to make this ssle. It is our opinion that
it cannot sell this property for the purposs of putting
:h; prooeeds in the loocal maintenanoe fund of said dis-

rict. - ‘

¥e believe that the quoted Article 2773 answers
your questions numbered S, 4 and 5, Under this article,
and under the provisions of the act oreating the district
above guoted, it is not necessary for the Commissioners*
Court of wiliianson County to entsr an order suthoriszing
the proposed szle, nor is it necessary for the County
Board of iZdncation, unless it ia faot s the Board of
Trustees of the Thrall Indepenient School District, to pass
any kind of resolution suthorizing it, dut it is neocessary
for the State Board of RBdusation to a&cpt & resolution
anthorizing such sale. We believe that this erticle also
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provides the answer to your question No, 6,

If the provisions of Article 2773 are followed,
assuming, of course, that fee simple title is in the
Bosrd, such title mey be conveyed to a person who is mnot
a nember of the school board, This anewers your question
Yo, £, 4he only remaining question $o be answered there-
fore is your question No. 1.

It is pointed out in Thompson vs, Xlmo Inde-
pendent Sohool Distriet (Cive. App. 1925) 269 5. w. 888,
and in Royse Independent School Distriet vs. Reinhardt,
supra, that independent school districts ars locel publie
corporations of the seme general sharacter as municipal
corporations but for school purposes only.

In ¥oods vs, Potter, 8 Cal, 41, 95 Pao, 1125,
it s held thst members of clty eounsils oocupy a yposition
of trust and are bound to the same measure of good feith to-
ward their sonstituents that & trustee s t0 his cestul que
trust. is court statesl

“The mere fsot that a meadber of suoh
body acts as such in connection with any mat-
ter in which he s interestcd vitiates the
transection « « « It will be presumed that
under such circumstances self interest pre-
vents the member from proteoting the rights
of the public against his on.™ ¥oods v,
Potter, supra.

To the seme offect, sees NoJuillen on Municipal Corporations,
Sec. l1E42.

- You are, therefore, advised thet & member of the
Board may not buy the land and that the proper prooedure to

be followed by the Board of Trustees of the Thrall Independent
School District 4in selling property mo longer nesded for
school purposes is that set out in Article £773 (R. C. B.,
1925), which in effect provides:

The Board of Trustees unli meet and sdopt a
resolution, evidenocing their deoision to sell the land;
then the eonsent of the State Board must be sscured and
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this evidenoced also by s resolution; and finally the
Presis:-nt of the Eoard of Trustees of the Threll Inde-~
penient School District must sxccute the deed to the
prospective purchaser, snd the desd must recits the
resolutions of both the Threll Independent School Dis-
trict Board end the Stete Board., The resolution by the
local and Stete Foards sheuld recite the purpose for
meking the sale, since such sale would de valid only if
the land was soid with the ocbject of buying other school

dand.
Yours very truly
ATTORKYXY GENCRAL OF TEXAS
. Assistent
HIK:BY

APPROVEDOCT 23, 1939

ATTORNEY GENERAL OF TEXAS,

APPROV

OPINIC
COMAN"T




