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ATTORNEY GENTRAL

OFFICE OF THE ATTORNEY GENERAL OF TEXAS
. AUSTIN

Honorable Richard C. 8pinn
County Attorney
Washington County
Brenham, Texas

Dear 2ir:

‘gommissioners?

with reference tu yo e of Oatodber 20, 1939,
requesting an opision from nant, we guote the
gaterial portions the

Qulatns, et ux
gdie Blackdurn, ot &l
' atron, at ux

ed by offioce of Emilie Limberg, County Clerk,
Travis County, Texas, & 0opy of whioch is enclos-
ed, and in esoh of vhe meven ¢ases they have charg-~
ed the amount of $56,.00 covering ‘Fees of three

(3) speeial connisaianors tour (4) days at $3.00
por day each,!

NO COMMUNICATION I8 TO BL CORSTRUED AS A DEFARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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¥ & 'T would appreociate your office ren-
dering an opinion as to what amount would be
proper and just for washington County to pay on
the abdove mentioned ocost bill as ocompensation
to the Commissioners.”

Section 10 of Artiocle 3264, Vernon's Revised
Civil Statutes, provides:

*When service of notioce has been pesrfect-
ed, the cozmissioners shall at the tims and place
appointed or at any other tims and place to whioch
the hearing may be adjourned, proceed to hcar the
parties,”

Seotion 3 of Article 3266, Vernon's Fevised
Civil Statutes, provides:

"Commissioners shall receive for their ser-
vices three dollars for each day they may be en-
gaged in the performance of their duties, and may

withhold their decision until their fees ars paid,»
Article 3287 of such statutes, relating to the

award of costs, provides:

"The oosts of the proceedings before the
commissioners and in the ocourt shall be deter-
mined as follows, to-wit: If the commissionsrs
shall award grezter damages than the plaintirs
offered to pay before the proceedings commenced,
or if obJections are riled to the decision in
the county court under the provisions of this
title, and the judgment of the court is for a
greater sum than the amount awarded by the com-
missioners, then the plaintiff shall pay all
costs; dbut if the amount awarded by the commis-

sioners as dama%es or the judgment of the county
court shall be for the same or less amount of

damages than the amount offered before proceed-
ings were comzenced, then the costs shall bde
pald by the owner of the property."

The Three Dollars per day allowed the commission-
ers under tha foregoing statutes, are a part of the costs,
to be taxed and pald as provided in Artlole 32867, supra,

16 Texas Jurisprudence, para, 145, p. 765,

i1
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By whatever term this Three Dollars per day may
be called, whether oconsidered as fees or wages, it is to
be distinguished from the usual amount charged as"costs”
and taxed as such, Clearly, the per diem here is allowsd
" for services rendered and is not strictly speaking, “costs”
although it 1s paid by one or other of the parties to the
prooceedings.

It has been held that statutes relating to coats
in ordipary civil proceedings do not apply. See Dolores
No, 21l. & C. Co, V. H&rtmn, 17 Colo. 138’ 29 Fac, 3?8:
Dickens v. Amherst Water Co,, 139 Lass, 210; Johnson v, A.
S. Sutliss, 17 Neb, 423,

"Ordinarily day i1s the space of time which
slapses while the earth makes a complete revolu-
tion on its axis, but artificially, it is the
time between the rising and setting of the sun,
And in ocode, No, 3825, providing that the ocom-
missioners of insanity shall be allowed at the
rate of Three Dollars per &ay each, for the time
actually employed in the duties of their office,
the ternm is not to be s0 construed, and the
gtatute entitles the commissioners to full com-
pensation whenever they perform services on a
given day, regardless of the number of hours
spent in such employment. Fite v, Dallas County,
$4. N. %, 368, 369, 87 Iowa 563.," "ords and
Phrases, Vol. 2, p. 1837,

nStatute allowing appraisers of estates
not to excesd Tive Dollars per tday' for ser-
vices was not intended to permit appraisers to
colleot plurality of appraisal fees for same
day's work from midnight to midnight to perform
a day's service. Probate Code, No. 609; Pol,

ode No. 59 In re Roher's Estate, 58 Pac, (24
%48. 49, ii Ca{if. App. (24) 6€9, * vords an& )
Thrases, Fifth Series, Vol. 2, p. 188,

"If two causes batween the same parties
are investigated and decided by the same arbi-
trators at the same time, thoy are entitled
to be paid only for the number of days spent
in the investigation of both cases, and cannot
make & distinoct charge, for each case, Girard
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v. Rutochinson, 4 Sergeant & Rawles Reports (Fa,)
8l, Jee also Burcher v, Scott, 1 Pe. L. J. k.
311, 2 Pa, L. J. 287.," & Corpus Juris, para, 427
Pe 174, note 9(a).

In the abova oase "Girard v, Hutohinson™, supra,
the arbitrators met forty-two times and charged for forty-
two days, spent in the investigation of each case., The
court deoided that they were only entitled to bYe pald for

forty-two days service as a whole, viz., twenty-one days
in each case,

while the procedural statute under Title 52, Ver-
non's Annotated Fevised Civil Statutes, ars singular in
terzs with reference to each proceeding being a separates
and distinoct case, it was never intended by the Leglisla-
ture that a plurality of Three Dollars per day compsnsa-~
tion could be collected in more than one day. The stat-
utes are silent as to requiring different cormmissioners
to be appointed in each particular case, e are unable
to give a comstruction to the statute and the provieion
"Three Dollars for each day they may be engaged in the
performence of their duties,” as permitting more than the
compensation rate prescribed,

Assuming, with reference to your request, that
all awards were rendersd on the fourth day and the com-
missioners during such four day perliod, in the performance
of their duties, were sitting in each ocase, the fact that
the county is charged with the costs in all seven ocases
would authorizs the proration of such compensation among
the seven cases,

It is, therefore, the opinion of this department
that where three commissioners, appointed under the pro-
visions of Artiocle 3264, Vernon's Annotated Revised Civil
Statutes, in the performance of their duties render seven
awards during a perlod of four days, they would only be
entitled to Three Dollars per day for the four days service
rendered,

It is further our opinion that the ~county, under
the facts submitted, would be entitled to prorate the sum
of Thirty-six Dollara among the seven cases in which separ-
ate awards were rendered, no one case requiring a day's
gervice.
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Trusting the above answers your request, we are

Very truly yours

ATTORNEY GENERAL CF TEXAS

By

otowa, 193%
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