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besar Siy: Opinion Ro, 0-1616
Ret Capias after indlictment in folony
ease shall de isaued hy the Clerk
and placed in the hands of the
Sheriff for service.

This will scknowledge recsipt of your lettex
of OCotober 21, 1939, in whieh you submit for an opinion
of this Departméent, the question of whether the sherifs
or the constadle has the right to execute s caples in a
felony case after an {ndiotment haes deen returned.

"¢ deem a quotation of the pertinent parts of
your letter important as forming the basis of this opin-
fon, Your letter resds in part:

“I sm writing you and saking for an
interpretation of Artiocles 443 and 453 of
the Code of Uriminal iTosedure. I have not
been able to find eny court deoisions in-
terpreting thems two articles,

"The sherirff of ‘‘elker County end the
constable of Precinct 1 have gotten into a .
controversy with refersnce to who has the
suthority under these two artioles, The
sherirf contends that, even though the con-
stable mekes an srrest of a minor felony and
works the emse up and carries it befaore the
grand jury, and the grand Jury indicts the
defendant and returns e bill of indictment
to the 4istriet ceurt, that the constebdles
has no authority or right to recelice a eapias
from the district olerk and making ean arrest
of the Qefendant efter indietment by the
grand jury, The consiable elaims under
Article 453 thet he has the right to follow
the amse /ll the way through and 8o the work
and receive sll feesx for handling same}
vihile the sheriff glaims unfer Article 443
that he alome, enmd himself only, hes the
right to meke &n ervest after indictment
by the grand jury, or the arreat has to be
mede under his direotion and from his offiee.”



Fon, R. T. Burns, l'age 2

readst

"A foapius' is a writ issued by the
court or olerk, and directed 'To any sherift
of the Ttate of Texas,' commanding him to
arrest a person ascused of sn offense and
bring him bdefore the court forthwith, or on
e day or at 8 term atated in the writ.”

Artiecle LL3 of the Code of Criminel FProcedure
readss

"A capiss shall be irmedlately i{ssued
by the district clerk upon each iandictment
for felony presented, and shall be delivered
by the clerk or meiled to the sheriff of the
county where the sheri-f (defendant) resides
or 18 to be found,." (enclosure ours)

Artiecle 453, Code of Criminal Frocedure provides
for the arrest of a defendent under a capiss ané reads:

"4 gepias may be executed by eny con-
stable or other pesce officer, 1In felony
cazes, the defendant must be delivered forth-
with to the sheriff of the county where the
arrest {s made, together with the writ under
which he was taken,"

: Thus, it olearly appesrs under Artioles LAl and
Lk3, suprs, that it iz the Auty of the clerk to direct a
capias after indictment to the sheriff and to deliver the

same toO hil.

Article 453, supra, clothes the constadle
with the suthority to serve a caplas, bdut in view of
the duty imposcd upon the olerk to deliver the same
to the asherirf, the oconstable must nscessarily derive
his right of servise from the sheriff, The sherifs
may elther serve the capias personsily or have the
same served under hils direction,
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