OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable George i, Sheppard
Comptroller of Fublio Accounts
Austin, Texss

Dear Eir: Opinton No, 0-1622
Fe: Is a bighwvay patr

lman or any
other member or e

an escaped priacne .
101' Va4V -3. V. A. C-

lic Tafety is suthorized
rrehension Of an es
Verncn'as Annoteted
dent the deeignat

revard for thgeap-
dnder article 7166z-3
192¢., e ars conf <’
unber was a typo-
to say Articile

8 quoted article is from Title 108 of

the e vde Jtatutes of Texas, 1925, ae zaended
by ths Ackg of Y LCth legislature, 1927, Ch. 212, p.
258, devwling/wisl the Texas Frison Systes. The statute
you refe dthorizes the mansger of the ¥rison Sys-

ten to nrfer revards for the aprrehenalon of criminels
eacaping from the penitentiary, the amounts to be Js-
termined by the mansger with the approvel of the board,
and "to be reid as directed by the nanager.”
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Obviously the statute vests a wide latitude
of discretion with the manager of the Texas Frison Tys-
tem, the Legislature svidently recognizing the need
therefor becauss of the opportunity of that official
to know the facts concerning each individual prisoner,
the sericusness of the offense for which convicted,
the conduot and behavior of the conviet and the possidble
difficulties likely to bde faced in effecting a recapture,
¥e are of the opinion the Legislature had full authority
to grant such prerogative to the prison manager.

¥e have a pauoity of authority in Texas upon
the sudbject we ares now considering. +#e have deen unsble
to find any recent Texas decisions applying the lew
on the right of pudlic officers to receive rewards, dut
we think the following quotaticn froa Texss Jurispru-
dence (36 Tex. Jur. 969) to be apt:

"As a general rule, any person who
has ooaplied with the terms cf the offsr
may recover the rewerd., Cn the other hand,
it is settled that & public officer is not
entitled to a revard beyond his legal fees
for services vhich it was his officlel duty
to perfora. Thue, & psace officer who ar-
rested & criminal while acting within the
line of his official duty cannot recover a
revard offered for the arrest of such of-
fender. This rule has been declared to be
e socund one, and it is based upon principles
of publioc policy; dut it does not apply
vhere the arrest was mede by the officer
as & private citizen and not within the
line of his official duty."

The text cites the early cases of Kasling v.
Morris, 71 Tex. 584, 9 S. “. 739, 10 An. St. Rep. 797;
Scuthwestern Telegraph & Telephone Co. v. Priest, 31
Civ. App. 345, 72 S. W. 241; Ellis v. Stons, 4 Civ,
App. 157, 165, 23 5. ¥. 405, Also see 38 Tex. Juris.

539.

In the Kasling cass, supra, the etors of de-
fendant Morris was durglerized; Morris offered #1,000
reward for the arrest and conviction of the guilty per-
son or pereons. The plaintiff Kasling was constable
of the precinot vhere the crime oocurred., Morris re-
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fused to pay the reward a’ter Kasling arrested the thier
and was instrumental in cobtaining a oonviotion. The dis-
trict oourt gave julgment for tre defendant, dut the Sup-
rem¢ Court reversed and renandsd the case for trial), hold-
ing under the statutea making it the duty of peace officers
t0o preserve the peacs and exscute all process direoted to
then, that searching for unknown criminals was not a part
of their offioial duty, and thet a constable may recover a
revard for the arrest and oconviction of e criminal in his
own precinct, the offer having induced the constable to
make the searoch.

The case of Ellis v. Stone, supra, held a county
surveyor to be entitled to fees greater than allowed by
statute for locating and surveying lend outeide his ccunty.

In the case of Southwestern Telegraph % Telephone
Company v. Priest, supra, it appears that the telephorne
company offered a revard for conviotion of any person guilty
of ocutting its wires in violation of a specific article of
the penal code. Ths court held that a constadle who ar-
rests & person for a misdemeanor, in the discharge of his
duties as an officer, 18 not entitled to a rsward.

In all of the above Texas cases the offerer was
& private individual or corporation. There is a distinc-
tion detwesen the richt of an officer to take 8 rewsrd from
a private individual for the performance of his official
duty and his right to suoh a revward when offered dy statu-
tory authority. See 54 C. J. 788; United States v. atthevs,
et a1, 173 U. S. 381, 19 8. Ct. 413, 43 L. E4. 738; Barry
v. Croie, 8 Pa. Dist. & Co. 544; Comunonweaslth v, O'Brien,
22 Pa. Dist, 1045, 4Ll Pe. Co, 255, and other ocases cited
in Corpus Juris; 23 R. C, L. 1128&,

The United States Supreme Court case of U, S.

v, Matthews, et al, supra, seems analogous to our situation.
The plaintiffs were, one & regular and the other a special-
1y appointed U, S. deputy marshal. They oclaimed five hun-
dred dollars, the sum of a revard offered by the Attorney
Gensral for the arrest and conviction of one Asa MeNell,
who was accused of hsving besn concerned in ths killing of
one or mOTs revenus of ficers. The officers arrested Uc~
Neil, and he vas tried and convicted., Suilt was drought

in consequence of a refusal to pay the rewvard. The Court



Hounorable Ceorge H. Shappard, pare 4

of Claims gave judgment for the plajintiffs and the United
States appealed,

In an adle opinion by Justics White, a majority
of the oourt held the officers entitled to recover, af-
firming the Court of Claims. The court held that a rewvard
expressly offsred by oompstent legislative and exscutivs
authority for the arrest of & coriminal by a pudlic officer,
even though it would bs the duty of the officer to arrest
seid criminel, is not contrary to public polioy; that the
statute gave the Attorney General discretion to wham to
offer the reward snd that & general offer of e reward in-
cluded deputy marshals who had the right to take the offesred
revard for the arrest; and that when the revard was senc-
tioned by an eppropriation act and vas vithin the cffer of
the Attorney Ceneral, 1t was removed from ths provisions
of other statutes denying extra compensation to officers.

The court further held that the Attorney General
could have restricted the offer so &s to excluds officers,
and such restricticn would heve been binding upon them,
but not having zade suoch reservstion, ths court hed no
power t0 insert it.

Ve quote from Justice Vhite's opinion in part:

"It ia undoubted that both in England and
in this country it has been held that it is
contrary %o public policy to enforos in a court
of law, in favor of a public officer, whose duty
by virtue of his employmant reguired the doing
of s particular sct, any sgreemsnt or oontract
nsde by the officer with & private individual,
stipulating that the officer should receive an
extrs compaensstion or revard for the doing of
such aot, An agresment of this character was
corsidered at common law to be a specles of
quasi extortion, and partaking of the charsc-
ter of a bribe. * * * (Citing cases.) The
broad differenoce detween thas right of an officer
to take from a private individuel a reward or
coapensation for the performence of his official
duty, and the capecity of such offiocer to re-
ceive & reward sxpressly authorized by competent
legislative authority and sanctioned by the
legisletive officer to whom the legisletive
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power has delegated ample disoretion to offer
the revard, 1s too odbvious to require anything
but statenent.™

Upon inspeotion of the departmental aprropria-
tion bill (8. B. 427, Acts L6th Lagislature), we find the
sum of £375,000.00 appropriated £or sach year of the
biennium for "General Support and Maintenanoce; also in-
cludes transportation, recapturs, oontingent expenses and
14ability insurance premI<ums.” This would seem to in-
olude the rewards sutdorized by Article 6166z-3,

It is our opinion that if the prison manager's
offer to pay rewvards for the recapture of escaped coavicte
as atthorized by Article 6166z-3, Vernon's Annotated Civil
Statutes, is 2 general one, there is no prohidition in our
law against the eoceptancs of such revard, if earned dy a
bighway patrolman or other smployes Of the Department of
Public Safety.

Trusting the above setisfactorily answers your
inquiry, we are,

Yours very truly

ATTORNEY L£EINEFAL CF TIXSS

s Ll

By :
ATEROVED XCV ) njamin ¥Woodall
8. 1939 hesistant
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