OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GEraLD C. MANN
ATTORNEY GEREAAL

Honoravle Jullan MHontgomery
State Eighwey Engineer
Austin, Texas

Dear Sir: opinion No, 0«18

 Stete 1th-y Enginecr
Se teFill XNo,

Thipg vill eacknowlodpeafecgint of your letter

of Qotober 28, vher Bquesttiat we review our
Opinion No. 0-142 triyeling expenses of the
State Highwoy Zpz or the\proxisions. of Senats Bill
No., 427, Aots r;
our attention(to our po 1t1 2 that“ths provisions of the
rider to Senave 3 - 0a’
do not apnly to *, snd, therefore, that the
State § 2y Tog is dot governed by the provisions

: eviped Civil Statutes, 19286, pro=-
.vides that thé Statse Bighway Conmlssion

ball eleot a State Hichisy Ene-
o shall bs a compotent civil
£inefr and graduate of some first
olasa school of civil engineering, oxe
rienced and skilled in hishway con-
struction and maintenance, who ghall
kold hia position until remcved by the
Commission, He shall first execute =
bond payabls to the State in such zum
a8 the Cormisceion may deem nedessary,
t0 Y» aprroved by the Commission, and
conditioned upon the faithful perfora-
enca of his duties, FHe shall act with
the Commission in an advisory capacity,

HO COMMUMICATION I# YO BE CONETRUED AT A DEPANTMENTAL OFTNION UH:!.I..O APPROVED BY THE ATTORANEY QENERAL OR FIAST ASBISTANT
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without voteg, and shall quarterly, en-
nwally, and biennally gubmit to it de-
teiled reports of the progress of public
road conatruotion and statelent of exe
penditures, He zhnll be allowed all
traveling expenses and other expenses
thserefor, under ths direction of the de-

- partment, while absgent from Austin in
the perfor=ance of duty under the di-
reoticon of the Coxzmission.”

In 1931, the followling Act was pacsed:

"The traveling and other neocessary
expenses incurred by the various ecfflicers,
assistants, deputies, olorks ané other em=
ployees in thoe vorious departments, insti-
tutions, boards, comzissions or other sube
diviaiona of the State Governmment, in the
active diescharge of their dutles shall be
such as are speoifically fixed ené eppro-
pristed by tho lLegislature in the general
appropriations bill providing for the oxe
penses of the Strte Govermment from year
to year, Vhan sppropriations for travele
inz expenses are made any allowances or
paynents to ofTiclale or employscs for
the use of privately owned autonoblles
gkall be on & basgis of actual mlleage
traveled for eaoh trip or all {ripcs covere
ed by the expsense ac¢oeounts sudbnitied for
paymant or allowance from such aprropri=-
ations, end such payment or ellowsnce
ghall be made at a rate not to exceed
five (5¢) cants for each mile actually
traveled, and no edditional expsnse inci-
dent to the operation of mach automobile
sball bde allowed," (Aots 1931, Irorty-
esocond Legislaturs, p. 372, Chapler 218,
Section 1, codified by‘Vernon's ag Arti-
ole 6823, in Vernon's Supplexment to the
Reviged Civil CStatutes of 1925,.)

The rider appended to Cenate Bill Wo. £27, peassed
-by the Forty-sixth Legislature, contains various provisions
opsrating as limitations on the uae of funds sporopriated
for travelinz expensss, It is not necessary for the pur-
poses of this opinion to review those limitations, save in

the respects noted bdelow,
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Seotion (), or that portion of the rider re-
lating t0 traveling expenses provides as follows:

"Except as othsrwise specifionlly
exempted, the provisions of this Act
shall also apply to department heads
and maabers of Commisaions,"

There is no exemption of the State Highwey En-.
glneer anywhere to be found in the Appropriations Bill.
vie think it c¢lear that the legislative intent is ranifeste-
6d that the provisions of the rider relative to traveling
expenses shall apply not only to Stats employess, but also
to state officere. That this wezs B0 intended by the leg-
islature 12 made olear by the fect that it found it neces-
sary to speoifiocally exempt from the provisions of the Act
relative to traveling expenses two of the chief "off{cera™
of this State, to~wit, the Governor and the Lieutenant Gove
ernor, in Section {g) of the rider relating to traveling
sxpengos; '

*It 1s expressly provided that the
provisions of this Act, with referenoce
to traveling expenses, shall not apply
to the Governor and the Lieutenant Gove
ernor of thisg &State,*” ‘

The epecifis oxsmption of these two officers of
owr State Government indicates elearly that it vas the
legislative hellef that, unlegs such specifio exexption
was rade, the Governor and the lieutenant Governor, in in-
curring traveling expenses, would be limited by the provi=-
sione of the rider rslative thereto,

To hold otherwise would be to say that the Legise
lature intended that the members of the Highway Commiassion,
while travelinz on business of the State, should de limited
to 24,00 por dsy for meale end lodging, but that their sudb=-
ordinate officer, the Gtate Highway Fngineer, while travele
ing at the expense of the State on State business, shouwld
not be limited to §4,00 per 8sy; that the head of the ft-
torney General's Department, the Attorney General, should,
while traveling at the expense of the State on State busiw
ness, bs limited to 34,00 per day for meals and lodgzing,
but that his subordinate officer, the First Assistant At~
torney Gensral, should not be limited to 34,00 per day;
that the head of the Department of State, the Secretary of
State, while traveling at the expense of the State on State
business should be limited to £4.00 per day for meals and
lodging, but that his subordinste officer, the Assistant



Honorable Julian Montgomery, Pags 4

Ssoretery of State, should not b%e &0 limited, Ve 40 not .
beliave that this was intended by the Legislature, and,
therefore, our Opinion No, 0-1426 is effirmed,

In the nemorandum of suthorities attached to your
letter, you have misconstrued Opinion No. 0-1426, 1n one
respeat, wherein you state that Opinion No. 0-1426 recog-
nizes that the State Highwey Engineer would heve a valld
olaim against the State of Texes for traveling expenses ac-
tually incurred in excess of $4.00 per day, Opinion No.
0-1426 dces not 8o recognize or imply, for Article £823,
Vernon's Supplement to the Revised Civil Statutes of 1925,
preventa the recognition of mny such prineciple,

Yours very truly
ATTORNEY OENERAL OF TEXAS
By igzaﬂczgﬁzuiaﬁﬂﬁﬂ(,/

" Riohard W, Fairchild
Asgistant
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