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‘Bonorable E. G. Gorvey
.County Auditor

Bexar County

8an Antonio, Texas

Dear Sir: _ Opinion No., 0-x6
Ret Title 1/4-Cods of Crininal

.Frooedurs. Exp

requisitioned fug
Tr xgtica; sdvandw
o payaa ts fbr exponens out

Thie will aokroow ecipt of your ls tbor
of Deocdnber 8, 1639,-asking ¥ opinion of this és-
partaent upon thc {ons thsrelih stated., Ve quote
fron your letter

A8 AAheyo seedy PO\ be somy question
on of Titlo 14
Codé of GNMuinkl Frocdiurd, Articls 3913-g,
A 936, Article

: =1, Vernon's Texasn
regarging cortain legnl
ULy funds, I reel that
aary to have en Attorney Con-
nicy covering this matter, so
3 ¥ily) request that you furnish
3 whih o) op¥nion covering the follovi~
inx quNsiiops:

If a requisition i3 issucd {
tho Governor of Texas in compliance with
Title 14, Code of Criainsl Frocedure, for
& psrson charged and indicted for o fclony
in Bexar County onid held under arxest in
ano ther Stete, and the Governor hes cou-

*qy N
" "‘""'Mﬂon 18 7O BE COHSTRUED AS A DEFPARTMENTAL OPINION HHLESS APPROVED BY THE ATTORNEY OKNERAL OR FIRET ASEBISTANY
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missioned a porson or persons employed
in the offices of Bheriff or Criainal
“Piptrict Attorney of Bexar County, to
“take suoh requisition, can this County
lgﬁallx advance 3og§§ out ol the Ulticers
Salary ¥und of tha Sheriff or out of any
other fund, to cover the aotusl expensss
incurred in teking requisition and re-
turning prisoner, until this expense has

baen paid by the State, Article 10C6,
€ode -of Criminal ¥rooedure? :

n{b) Can this countzllcgallg advanoe
nnne§ out o 3 gers &Salary r 0
~the Sheriff or out of eny other funds for
the same purposes and under the sams oon~
ditiona en above gtated, if the State of
Texas has no appropriation to pay expenses
for this purpose? - .

#*2. {a) If no requisition hes besn is-
sucd by the Governor of Texas or the Gov-
ernox has refused to issus & requisition
for & person charged and indicted for e
felony in Bexar County and held undor ar-

. yest in another State, and it is the de-

. 8ire of the Criminal District Attorney of

- Baxar County to bhave the prisoner returnsd
to this County, can this County legpally
4isburce money out o0f the OITicers Galary
Yund of the Eﬁerirr or out of eny other
fund, to cover ths aotual expenscs in-~
ocurred in- going for and returning the
prisoner? :

. -n{b) If your snswer to Suestion 2
(a) 48 in the negative, can this County
larally disburse nmoney out of the Officors
8alary Fund of the Shcriff or out of sny
othar fund undsr the pame octnditions os-
stated in Question 2 {a) to cover the
actual expenses incurred to and froa the .
State lipe, if the Crinmins)l Distriet 4t-
_tornsy personally pa{s tke expenges in -
going beyond the State linc and returning
prisonexr to the State line?
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%3, Can this County lsgally disburse
money out of the Ufficsrs Sslnry Fand

" of ﬁge Crimins) District Attorney under
Article 3%12-g and 3912-1, for the same
purposes and unler ths same conditions
as stated in all of the preccding ques-
tions, and .csn this disbursement be mede
before indigTHAcHLY :

n). Can this County lepally disburse
mongy out of we 6?%&66;3 nghri Fung
of ‘the Eheriff to cover actua) expenses
{ncurred in going for and returning a
risonbr either within or without the

State before the priconer hts been in-
djotsd for a felony? o

w5, Cen this County lepally disgburase
monay out of the Officers £alary Fund
of the Criminal Digtrdct Attorney or
gheriff, or out of any other fund to
cover the ectual expenses inocurred in
bringing a witness to this County from
some Other State?™ .

Artioles 2005 and 1006, Code of Crimina).
Froosdure, read_as follows!

1t1‘ virt. 1005, Governor may demend fug-
ve. ‘

vwhen. the Governor deemg it propsr to
deaond a person who has.oommpitted an offense
in this 8tate and has fled to sncther Jtate
or territory, he mey cormission eny suitable
person $0 take such requisition. The ac-
cused, if brought back to the State, shall
b delivered up to the sheriff of the ocunty
in vhich 4t s alloged he has comnitted en

offense. .

nArt, 1006, Pay of agent.

wihe officer or person so comaisaioned
ghall receive as coapensation the actual and
neocassary traveling expensss upon regquisition
of the Governor to ba allowed by such Gover-:
nor and to be paid out of the State Trsasury
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ubon a-certifiocate of the Governor re- -

olting tho servicos rendered and the al-
lowance thorefor." :

- On July 6, 1939, this department hold in en
opinion written by lionorablo Bruce V. Bryant, Assistan$
Attornoy General, addressed to Honoradle Ceorge R.
theppard, Coaptroller of Public Acccunts, that the
sheriff zubt look alono to Article 1006, Code of
crialinel Trooedure, for his coapensation, which is
raysble out ¢f the Governor's Law Enforceaent Fund;
seid opinion is No. 0-1016. Ve are enclosing a copy
of that opinion end alsp a copy of our opinion XNo,
0-1590, vhioh answers questions closely ralated to

the questions subaitted in your inquiry,

"9he United States Code Annatated, Title 1€,
Section 662, provides that: :

YAll costs or sxpenses incurred in
the approhandinf. sscuring and tyrangmit-
ting such fugitive to the state or terri-
tory making such domand, shall be peld by
such gtate or territory.”

- In the case of Ex parte Goodnen , 182 8, W.
1120, the oourt held that the lews of Texas ers gov~
6rned by the above mentioned Congressidnal’ Acti.

Ths ebove mentioned federal statute provides
that all costy or éxpsnses inourred in the apprehonding,
seouring And transmitting of the fugltive to the state
or territory demanting, shall be paid by that state,

) . Peragraph {4) of Section 19, Article 3912,
VYernon's Civlil 8tatutes, definitely provides end fixes
the amount of solary to be paid to the district attorney
or criainal distriet attornsy, as the case may be, and
othex officers ramed thercin in counties having & popu-
1l.tion in excess of 190,000 inhabitants, scoording to
the lost proceding federal census, end an Bexay County
h2g a populetion of over 150,000 inhabitants; according .
to the lost federal census, thipg statute is aprlicable
to said county rslative to the various salarles aen-
tioned thercin. - :

Fapagroch (g) of Section 19 of Article
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3912e¢, supra, reads as follows! .

“In addition ¢o other sums provided in
this seotion, the distriot attorney or oria-
ina)l district attorney may be allowed by or-
der of the Comulssionars! Court of his county
such azmount as said court may dsem necessary
to pey for, or aid in, tis propsr administra-
tion of the dutles of such office, not to gx-
osed - Two Thousand Fivs Hundred (té.seo.oo
Dollars in any one calendar ysarj provided,
that such smounts as may be &l lowad shall be
alloved upon writton agplication of such din-
trict attorney or oriminal district attorney
showing the necessity therefor, and provided

. further that said Commissioners! Court may
require eny othsr ovidence that it may deenm
naeocsgary o’ show the ne¢sssity for any suoh
expenditures, and that {ts judement Iin amllovi-
inz or rcfusins to allow the same shall be.
final. No payment therefor shall be mde
except upon an itentzed svdirn statensnt of
such expsnsés filed in the manner provided

in this sootion for other expenses.™

Paragraphs (1) end {}) of Ssotion 19 of Article
3912a, suprs; read as follows: )

n(1) There shall be¢ created s fund
fox each officer affected by the provisions
hereof to be knoun as the!
falary Fund of tounty,
Texae' (insert the titie of the officey
affectsd and the name of the county) end
such fund shall bo kept separate and apart
froaz all othay county funlis end simll bs
held and disburscd for the purpose of pay-
ing the szlury of such officey, the salarios
of his deputies, asaistants, olerks, stenva-
raphers, snd investigators vho are suthorized
to drav o salary from said fund under the pro-
visions of this Scction and to pay the author-
ized and avproved cexpensss of his office,
Such fund shell be deposited in the county
depocitory and shall bs protect:d to ths
sans extent, and drav the same interast,
as othsr ¢dunty funds. The Coanissionars!
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"Court of e¢ach county affected by the pro-
vigions of this Section, at $ts rirst ragu-
lar nesting in Joanuary of esch calendar
© year, may dsteraine, by order made and efe
:;ieg 13 thesginutoa of said oourt, that
ees, oosts, oon a
ees,. » compensation, goyaries,

exponges, eto., provided for in-this Sec-

tion, shsll be paid into and drawvm from

the gensral fund of such county; in whioch

event each refarence in this Section to &

galary fund shall bs read as and interpreted
- to be 'General Fund.® e ' -

“{4) Eoch distriot, county, and pre-
cinot officer vho shall be compensated on
& salary basis shell continue to charge
for the benefit of the Offiocers' Salary
Yund of his office provided for in this
Seotion, all feos and oconmissions which
ho is now or h:reefber may be authorized to
charge against end colleot from the State
of Texas for servicee performed by him in
civil proceedings and to fils claims for
the feea or commissiong due for such services
in tho monner now or hereafter provided by
lzw; and it shall be the duty of said of-
ficer to acocount for and causs to be paid
to the calary Tund created for such officer
all such commisgsions end fees vhen paid by
the State in like manner as for costs col-
lected from privete particsj provided fur-
ther, thet such warrants issued by the
State Ceozmptroller of Yublio Accounts shall
be made payadble jJointly to the officer in
office at the date of payment and to the
county troasurer, and thot upon endorse-
-ment thereof such warran*s shall be de-
poaited forthwith by sadd county treasurer
in the salary fund crcated for such officer.M

Fearagraph (L) of Seoticn 19 of Article 39)l2e, supra,
reads in part ss follows!

(1)} Zach district, county end pre-
cinct officer receivine sn annual salary
o5 compenaction shall bo ontitled, subjsct

to the provisions of this Scoction, to lasue
varrante readnat the aslnwve Trnd pseatb e
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. celve for services performed under their
authorizations of employment. And such
officer shall be ontitled to filec claims
for and issuq varrants in paymsnt of all
actual and necessory expenses incurred by

him in the conduot of hisg of fice, such

as stationery, otamps, telephnne, travel-
inp expenses, premiuns on deputies' bonds,
and other necessary expanses. If such ex-
pengcs ba incurred in conneotion with any
partiocular casa, suoh cleim shall state
such case, All such olaims shall be sud-
Ject to the sudit of the county auditor;
end 4f it appears that any item of such
expense was not incurred by such offiocer,
or.such iten was not a necessery e xpshge
of office; or such claia 1s incorrect or .
unlawful, such ites shall be by such auditor
rejeotod, in which case the correctnesns,
Jegality, or necassity of sach item may be
adjudicated in any Court of compstent jJux~
$sdiction. Frovided, the Assessor and .
Colleotor of Taxes shall be authorized in
like manner annually to incur and pay for
insuranocs premiuns in a reasonadble sum for
policies to carry insuranocs against loss
of funds by fire, durglary or theft,

- "At the close of e¢ach month of the
tenure of office, each officer named herein
shall fiake es a part of the repert required
by Subscotifon (o] of this Bection an itemized
and sworn stateuent of ell exponse clalms
peid Quring said smonth. And s&4id report
8kall) give the name, position, and anound

" pald to each ocuthorized employes of such
of ficer. - Suoh deputics, asslstents, c¢lerks,
ox other eaployescs o8 well as expenses shell
be pald from ths Officers' Salary Fund in
cases in vhich the officer is on's sgalary
basis, and from focs aenrned snd ollected
by such officer in all ceses in vhich the
officer is compensated on o busls of fees e¢srned
by hin,."
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Paragraph (6) of Seotion 19 of Article 3912e, supra,-
reads as follows! : -

- #The filscal year, within the meaning
of thls Sesotion, shall begin on Janusry lst
of each year; snd ecach district, oounty,
and precinet officer sholl rile his annus)
report and maks the final seltlemant re-
quired in this Act by Jenuary 15th of eeoh
year; provided, however, that offioers ro-
oaiving an annual salary as compensation
for tihelr services shall on or before the
1ifth day of each month file with ths county
auditor on foras presoridbed by him and es
part of the report required by subseotion
(1) of this Seetion, a dotalled and itemized
teport of all fees, comnigelons, and com- ‘
pencations collected by him during the pre-
ceding montb: and ohall forthwith pay into
the Officers’' Salary Fund for his office,
all fees, couaissions, and compensatioss
oollectaa by hixn during ssid month.. ¥henever
. sach officer serves a fractional part of the
fisc¢al year, he shall, ncvertheless, file
his report and make final ssttlcaent for )
such part of the ysar as he sserves and shall
ba-entitlsd to such proportionate part of
his coampensation as the time of his servioce
bears to the entire year." :

Conference opinion No, 2862, Reports of Attorney

Oensral, 1930-1932, pege 291, dated July 12, 1931, con~
strued the law to be that when a sheriff wag coumissioned
by the Governor of Texas fto o to anothar state after a
fucitive from justice for whom the Covernor had issuved a
requisition, he.could receive such coupensation only ag
the Coverncr might allow hin, under the suthority con-
ferred by Artiole 1006, Cods of Criminal Frocedurs,

In the case of Brightman v, State, 59 8. V.
{24) 112, the sheriff of Comanche County was dissatis-
fied with the conclusions of law set out in the abovs
mentioned opinion and gsought to havae the Suprsems Courxt
conpel the Coaptroller to spprove his account, which
the Comptrollsr had proviocusly refused to do, and in .
vhich he had a elanin for nileage to and from the stete-



" Honorable B. G. Garvey, pdge 9

1ine, The fects in the case may be bricfly stated as
rollows:  He had been comaissioned by the Covernor to go
- to the State of Hontana for a fugitive from Juatioce, who
hed been indicted in Comanche County for & felony, He
vas also aried with a capias issued for the refugee by
the district olerk of Comanche County. This caplas wvas
yead - to the fugitive dy the sheriff as soon a's the sherifrs
end his prisoner orossed the state line at Dalhart,
Texss, JIrightaan clained no coapensation from Dalhart
to the place of arrest in Montens, nor for returning

the prisoner to Dalkart, but souzht only the statubory
fee for making the arrsst in Texas, and the statutory
ailsage traveled in going to Dalhart and for retumming
the prisoner from that place to Cumanche. The refugee
wvaived his extradition rights, if any he had, efter
the Governor of iontana hsd issued hizs executive war-
rant for his arrest and delivered it to Brightman. It
was the contention that he was scting in the dusl cap-
ecity of bokh sheriff snd apent, and could collect his
fees ap sheriff for amervices rendered in the State, and
waived his right to such compensation as the Governor
might ellow him as agent under Article 1006, Coda of
Criminal Froocedure. The court rejeoted hls contention
and sustained the construction given the applicabdble
ststutes in conference opinion NMo. 2862, supra.

- In view of thé foregoing authorities, we
angwer your questions as follows: a

Your guestion No. 1 (a) is answered in the
negative, becanse such person travels not as an of-
ficer, but as'an agent of the Govermor, and must look
to Article 1006, Code of Crimina) Procedure, elons for
his ocmpensation. The ufficers' salary fund can be used
only to pay sealaries end other expsnses authorized by
lav an? in the manner presérided by statute. There is
no duty iuposed upon the district sttorney or oriminal
distriot attorney, as the casc mesy be, to go for and.
return fugitives to tho demaniinp county. There ie no
provi sion made. for advancsagnt of exrense money to sny
officer, by cither Zection (b) of Article 3899 or pere-
grath {G), €ecction 19, Article 39120.

gsubdivision (b) of your firet quasﬁion is elso
enswercd in the negative for roasons statel above, and
such c¢xpense cannot be poid out of the general fund for

Sthd
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.reasons stated in opinlon No. 0-1590.

- Ybuf.qpastinn Ko, 2{a) is answered in the
-gepative because the ststufes do not autherize such
expvenditures as mentioned in this question,

Question Ro. 2 (b) 4is snswered in the affirza-~
tive, provided the sheriff or scme othsr peace officer
goes to0 the state line and errests the fugitive znd rs-
turns him to -thoe demanding county; his recessary and ao-—
tual expenses are alloved by the above mentioned statutes,

Our answexsto the preceding questiods neocessarily
ansvor your 3hixd-gquestion,-~only such expenses can be paid
as ebove desceribed; it is immaterdal vhether such expenses
are inocurred and pald bafors or after indictment.

Ve ares-unable to £ind Article 3912-) aentioned
‘in your inquiry. - However, if you xefer to Articls 3%12e-1,
ve call your attenticn to the fact thut thisg statute ap-
vlies to counties having a poprulation of 3C0,0C0 inhabi-
tants or zore, and less then 355,000 inkabitants, eccord-
ing to the lost preceding federal census, and therefore
doas. not apply to Bexzar County. : ‘

) Question Ro. 4 18 answeéred in the affirmative so .
far &8s the ectual and necesssry exponses apply to sexvices
© rendered by the sheriff ox some other pesace officer return-
ing e prisonsr to the demsnding ocunty within this State,
but neither the sherify nor any other peace officexr would
be entitled to any expenses boyond the state line viithout
Tirst obtaiaing.e requisition es provided in Articles 1005
and 1006, Code of Criminal Frocefura. The above mentioned
statutes 4o not provide for any expanses of offlcers bve-~
yond the state line, except as may bs allowed under Ard-
iecle 1006, Code of Exriminal Procedurs.

Your queation io. 5 is ensvered in the negative,
o8 there is no statutory authority for securing en out-
of-atate witnesa, nor ia there any prevision mede vhatso-
ever for coapenssting such witness or elloving the actual
exponses incurred in socuring such witness. In this oon~
neotion, we call yeur attontion to the policy of the
Coaptrollar's office In sllowing and paying wvitnesgss!
fees to an out-of~state witness where such witnesg is
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subpoenaed within the State in the same smount and manner
ss out-of-gounty witnesses are pajd. To illuatrate, 1if
an out-of-state witness voluntarily comes to s point withe
in the Btate,~-for instancs, if such witness comss to
Texarkana and is subpoenasd to appear in sourt in San
Antonio, such witness would bde entitled to such witnass
fees and mileage from Texerkana to San Antonio, and frona
San Antonio to Texarkena.as if such witness resided in
Tezarkana.

Trusting that the foregoing fully answers your
inquiry, we remain, , . : :

Yours vefy truly
ATTORNEY GENARAL OF TEXAS

| -”MW‘M

. FAY 16- 1940 Ardell Williaas
APFROVED 7 ’ Assistant




