OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

._o 1. Clinton Guisley, Diractor
nac Utilitfes Division
Patirsed Coumiasslon of Taxse
sustin, T e xas

Dear 3irg

Coninion Fo. 0-1715 .
Ilo: The Railroed Couulsalon “eXxs3 has
Jurisdiction to re vk ilinz of

1939, and subsequent verbal Xpfor: lect-
2d, =0 awe of tihe ‘9alnlon rhat 4 :Llroad Carmission

of T.xuas has Jurisdictio Suany t0 Artlols 60,;6, Ro~-

In regpect to
3 and undoubtedly
: ..th rate x:aakin" Jurisdic-

our practice to require

) cite the rullag of the

g ix the case of FGIBLE 0IL & ke~
SILROAD CO:RISHION OF TeXAS, eb

('*d. 9, as cause for donbt 38 to the jur~

aaion in thia regard, In the

5 cdacer of gas, to renuim annual rejorts,
&ating froa the case:

"irticles 6053 and 6054 are the statutes
wiich directly define the jurisdictlion of the
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Comzisslion wilth rezard to rate zmabking w =
vhen the two =re read together, it 1z evident
that Lota are cdealinp with rate naking as re-
zards to pipe lines.™

_ *Jhen Articles G083 end 6054, supra, are
read glither together or separately tiey daonon-
strate berond any doudt that the rate niakingzg
furiediction of ths Commission Las 5ot daer
extended to cover nere prolucers of £20 who
call theixr product at the point of origin.®
128 S.3. {24) at p.p. 14 &nd 15. (Underscor-
irg ocurs). .

Tro court clearly holds thzt rate naxing jur-
isdiction as to "mere producers¥ has not beaen conferrsd
upon the Coxnisslion, excapt that such producer bve a’
pzxt of an intsgrated enterprise under & single control
enzoged elso in diostribution of gas to tha gudblic. Other
statutes dealing with juricdictional ratters wero not
consldered by the court. The opinloan, trerufora, does
not purport 4o control the guestion befors ue regnrding
the jurisiiction of the Comnission to-requizre a:nual
reports of a'nare producer®, KHowever, irticle 6035
2akes a requlrensnt of "such pipe linss® to file raports
285 the Cossisslon nay deem portinent. The question tuen
i1z whether a nere gas producer, such as TexXouwa, 1s g
dize line within the countenplation of this stetute, We
belleve it 1s. vaile 1t has Leen held pot to be a util-
ity, the mmsre producer clearly exsrcises functions de-
Tined to be that of a pipe line. JAxticle GOS1 provides:

wirt. 6051l.e MAY ERJCIY CAS riis LIIE

The ozeration of gus pipe lines for duying,
sellinz, transroyrtling, producing or otherwulse
dealing in natural gos is a business which in
its nature and according to the establighed
ethod of conducting the business 1s.a monopoly
and shall not be conducted unless such gZas pirps
lizna So used in cocanectlon with suen busineas
be sulrfect to the Jurlsdiction hurela conlerred
upon the Cormalssion. The Attornay Gensrel
shall enforce this provision by irnjunction ox
otnzr remedy.Y
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Article 6058 provides:

virt. €056, ORPLNATCRYS3 REICETS
The Cormission may require of all per-
soas oY corporatlons operating, owvaing or c¢on-
trolling suca ges pips liaes sworn rejorts of
tha total quantitles of gzes distridbuted by such
pipe lines and of that hreld by them 1n storasa,
end also of thelr source of supply, tlhs nuaber
of wells Iron which they druw thelr szupply,

ths amount of »ressure naintalned, and tae
amonnt and charactor und descrintion of the
equipnent emgloyed, aad such othar matters
rertaining to ths business as the Commission
nay deen pertinent.”

The Supreme Court recognizes the necessity
uiader the statute for the Commisslon to inquire into
the price of the gas sold to the utility. Wiilo the
seller, if a mere producer, cannot be regulstsd, froa
the standpoint of rate raking, nsvertheless the sur-
ctnsing utility may be directsd rot to ciharge xicre upon
ity books then a ressonxvle price, In that event the
utility would, of course, absord the excass price found
a2 be pald to the producer, and would be proaiblted
rom passiag 1% on to the public. Howsever, in making
r detsraination of tha reasonableneas of the price, the
Cormission would necessarily have to lnnsuire into the
tontracts, tocoks and recoxds of the proeducer., In thls
coanoctlion the court olearly infers thet the consunmer
#111 10t have to pay a “burnsr tip" rate ombracing an
Vareazoneble "well hend” or production privs for the

5232

nst this polnt we paunse to call attesn~
tcation to the. fzot that ouyr helding $o the
¢froet that the Comrdssion is without juris-
¢letion to tell e nore zas producey wist price
he must charge for his product when 80ld oa
“ho pravises of production to a pudvlic gas
utility does not rwan that the Commission, in
all instances and undor all circumstances, in
Tixing gus utilit¥ Tates, must ellow tho gas
utility afrected Yull cr=dit for the purcinse
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price of the ;o8 purchased by it. In regard
to tkhat natiar, ws thigk that, in fixing sas
utllity rates, 1t is no% only the npower but
the duty of the Comnlssion to Laguire into

the r2asonableness Or unreasonablasnesa of the
zas8 utility gas contracts. Vestern Dlstrivut-
ing-Company vs. Tudllo Service Comm. 233 U. &.
113, 78 L. Zé. 655; Omith va, Illinois Tels-
phone Co., 282 U. S. 135, 78 L. Zd. 255."

frticle €053 reforred to by the court us
dofining rate making Jjurlsdiction of ths Railrosa
Cozalission-speciflically delegater the duty upon ths
Coxmalssion, in line with the suggestlon of the court
containsd in the guotation from its oplaion above, to
vegtablish a felr and equitabdble division of the pro-
cealda of the sale of g2 between the companies trans-
porting or produciag tho pas und the companias Gistri-
butinz or sellipg it*. In addition to our delief thut
the producer of gas has been included specirflecally
as a "pipe line® within the contemplation of the
statute, regquiring reports, we bulleve also it exlsts
as an implied power. The Comnlsslon, of course, would
ba pouerless to exercise this duty, except that 1%
have poser to rejulre reports on 1ts businass activi-
ties. The power to reguire reports i3 thersfore inmplied
as iacldent to fthe prilmary power expressly zliven to
the Cozmiaslon to ejuitadbly divide proceads betwesn
the producer and tka distributor. It is true thut a
arinary poser such as rate makxing cannot be implisd:

wIt seecns-to be argusd that our gas
utility statutes, by nocessary implication,
confer the power on the Commisalon to fix the
prico of gas where it 1s sold by the producsr
on the promises of productioa to a phhllc gus
utility. o think that the power to Tix
rrices gnd ke rates by a board cr conmiusion
is not to be taslken es conferrsd by inplication.
Suecn power must be conferroad under statutory
oT coactitutional languaze that 1s frue from
doubt, ond that admits of no other reasonable
¢ongtrustion,” 128 8.%. {2nd) a2t prge ll.
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Ir other words the Rzilrcad Ceomticziasn in ex-
erelising ‘ts exzrens »ower to Tix rates fo; sas Lo be
cq re2d by a distributins utility oot =ls rrectnally
c:u“ciue the exnress éuu; ccn-ﬂ“red wnon i to nzke an
equitable division bstwean the ™msre producer™ on the

ona hznd and thke distributor or teller on t:' othar haad.
Collaterel to this latter expross Juriszdicitlonal power
ig the nacessarily implied po-wsr to rarui "3 snoual re-~
rorts from the nere proiucers of gao. Thexe arg many
Gistribudiag corpanies in Texas wio uarchase thelr gas
1roa mere procucsrs of g23. Yiost of the lattexr co.s

thia the jurisdiction of the Commlssion ae part of sn
inupg“Ju ad systas engegsd ia all phuses of producticn
trensportation ond distridbution, Iowsver, some ol them
srd pot thus "associated”™, as the court described it in
the Xumbla case =2bLovo d*scu3ved and excent that the
Counlssion have tke nower GO requi;e Taports orf thean,
its rate making jusisdlesion would ba rendeved iumpotent
a6 to the distributors to vhoz sald praoducsrs soll the
gas *

Very truly soura
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