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Kontgomsry County
Conroe, Texes

Tear S5ir:

%e have for conside: ¥n pdur iotter of Fovezber
18y Ndepirtypont with & certein fect-
7 the
ﬂlon
leptio:
oral -

o1 mugo h!.srnnuymovodto

s un:ytum ni:tcndont g et::i
st tute 8 ty

JQounty o viait his- r&’:{u. '

nda’ it neceasary to returz him to thn
/Abilene, He was returnéd without

*Please advisoe 4if this transportation ohaxge
would be a lagal cherge against this ocounity.™

MO COMMUNMICATION I8 TO BE CONSTRUED AS A DEPARTHMENTAL OPIRION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT



LY

Hon, A. E, Hickerson, Pege 2

Artiocle 194, K, C. 5,, 1925, provides es fol-
lows:

*The expenses of conveying all public petients
to the acylum shall be borne by the counties res-
pectively from which they are sent; end saié counties
ghall pay. the sams upon the sworn eccount of the of-
ficer or person performing such gervice . . ."

Artiole 3195, W, €, 5,, 1925, provides:

_ *The expense of conveying to their homes pub-
1lic patients discharged fron the asylwras, « « «
shall be paid by the State. Any officer who may
convey & patient to the asylum in accordance with
the provisions of the precelding artiocle shall be
pald for such service out of the funie of the asy
lum  « o 8t the rate of ten cents per mile for
himgelf and each necessary guerd he may employ,
going and re&urning and the same for the patient
HOLRE o + =«

A cursoxy inspection of the two statutes above leaves
ah impression of clear conflioctj but from a study of the former
statutes concerning ths matter.it is cur opinion thut they may
be recondiled, '

_ Under the Acts of 1878, at rege 1ld4u, it was clearly
provided that the county should pey the expensds of sonveying
a public patient from the county of coumitment to the asylum
and .that the 8tate should pay the expensss fyom the asylum
to the home of the patient, These provisos were codified in
the Revised Civil Statutes of 1911 as follows!

Axtiole 148 provided that the gounty was to pay
the e:{enuc of conveyance to the asylum, The sems
provision now appeers in Article 3194, R.0.8., 1925,

Artiocle 147 imposed upon the State the oblige-
$ion to pay the expenses of d&ischarged patieats to
their homes, This ssme provision 4a now incorporated
in the rirst sentence of Article 3198, R.C.8., 1925,
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Article 148 provided ror the apprehension of
escaped inmates. Thie same provision 1s now found
in Article 3196, R. £, &,, 1925,

Article 149 provided for the payment of the
expenses arising from the conveyanoe of the escspee
back to the asylum, This same provision now ap-
g;;;s as the second part of Articlé 3195, E.C.8.,

Article 3194, R. C. 8,, 1925, makes provision for
raying tbe expenseos of » patient to the asylum. Article
3195, R, C. 5., 1925, as it now reads, provides for the ox-
pences Of an officer who may convey a patient to tha asylus
in accordance with the proviebone of the preceding article,
The preceding article hasg nsthing whatever to do with the
manner Of eonveying « patient to an asylum, butl refers only
to the expenses, Since no provision, under z strict reading
of the present etatute,is made fory the convayanes of an es-~
caped patient back to the asylup, and sinoe the language of
the Tour articies of the 191l Statutes as vrefaerred %o above
has not been changed, we gonclude that 1t wag not the in-
tention of the Lagislature in enascting the statutes as ro-
codiried, to change the provisions contained in-the-0ld-. . .
statutes. - Sindere thare is a donfliet bHetween Avticlea '-‘}lgé
and 3195, R, G, 84, 1925; we should give effens, if possible
$0 both articles and in doing so; the only effest thzg'm -
be ziven 15 to conatrus thes in -the 1ight of the old statutes
and hold that the legislature 414 not intend to make sny
- ghange and that the yrovieions of the iast. sentence of Articie

3195 should be oconastrued 4n the light of and applied to the
sucgeeding artioles vis,, Artiocle 3196, -B. C; 8,; 1925+ As
authority for this principle of+statutory eoustruction we
alts tha assa of Senliaw o | wnw. SHE B W 90
W W WAV WAL Wh “‘!ﬁw 'I. MITwMy TWW WY T JSgve

The 4irfionlty arises due to-the fallure of the
1925 Revision to exploy the sané nuuerienl order of the sta-
tutes canderning this matter as they 'sre set it and nushered
“4dn the 1911 Revisian, .In other words; Article 1196, R.C.8.,
1925, should preaede Article 3195, B, O. B,, 192§, so that
the gecond sentence of Arvtials 3105, R, Os S 1925, would
not so anomalously eonflict with the first sentence of Article

At » " - Taonr
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By virtue of Artiele 31931, R, G: 8¢y 1925, & superw
intendent of an asylus is invested with discrstionary power to
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allow patients to tomporarily absent themselves. Ve quote
froz the Gtatute:

*The superintendent of any institution ., , .
may pernit any immate thereof temporarily to leave
such institution irn charge of hie guardian, rela-
tives, friends, or by himself . . . and may re-
ceive him when returned by any such guardian, rela-
tive, frisnd, or upon his own application . . .
without any further order of comzitwent . . .

Any such superintendent, guardian, relative or
friend may terminate such leave of absence at any
time and authorize the arreat and return of the
patient. Any peace officer of this State shall
cause sudh patient to be arrcsted and returned

the request of -any such guperintendent, guardian,-
rﬁl&ti"a' or friend, . « « "

Apparently -in the case before us, the Superinteni-
ent of the Abllene State Hospital relled upon: the above stas
tute. _for authority 4o permit this epileptic patient. to visit
his + JHis gondition bedsme aggravated thereby necsse
sitating his return to the asylum, The Sheriff of Mintgome
ey County, acting in compliance with his :ﬁmanm L
duty, performed that sot, You now ask if this transpertation

charge should be borne by NMontgomery County. ‘

We think not. Throughout his entire visit thie
patient, thooretically speaking, was in the custody of ‘end
uader the rvieion of the aagarintcndent of the agylum
from whence he caze, .He was not discharged.: The supsrintend-
ent exercised his sole diseretion snd permitted thispstient
leave of absence aoniitioned upon statutory authority to term-
inate said leave at any time, -¥Wa do not condeive £t an being
the intention of the Legislature upon the pussage of any of
the statutes set out above to fix the hurden of regsonveyance
of this public patient upan the sending county nor any other
county, After considering the statutes; 41t is not easy to
fancy that the Legislsture intended any eonveyance of the
ratient other than the original trensportetion $o the asylum
springing fram the order of gomuitment,

Therefore, we conslule, that the provisions of Article
3194, R, C. 8,, 1925, providing that the expsnses of gonveyanee to
the asylum shn.il be borne by the respective sending county does
not include within its purview eny oxpenses of conveyance arising
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from the exeroise of the suporintendent?s sole disoretion as
provided for in Article 31931, In thie instance, the patient
romained the State's chargs and the coste should rest upon the
Abilene State Hospital yather than upor cocuntics which have no
alternative with regerd the incurrence of these additionsl ob-

N L aspded mans e s maeter wham ol e smommnnantald wwl dh i ad
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primary expence attending the original commitusnt.

Trusting that the above satisfactorily enswers your
question, we are

Yours very truly
ATTORURY CGERERAL OF TEXXS

AFPRCYETTAN 6, 1940
oM BER 5, 1940
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