OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GERALD €. MANN
ATTORNEY GENERAL,
ll;r. G. b4 . Wlldﬂ
County Audisor
Rusces County
Corpus Ohxiatl, Texan
Dear Birt ///
Opinion Ko, OQaivel)
Ret Officers! SBaia - Congtatles ~
Hiniwmum o lary.
Your regquest for opinion sn'r eivad

and oohsidersd by this departme
letter of requsst as follows

“'h;g:ur Artie) %ion 19, Sub-h
_ ungnp-
states mﬁ tho 2 £} 4 :
, ted on the \bas £ fhe total sun
sarned in bhis offiofnl espdoity for the fime
ol year 1938 aud not m-. $han the maximm
X O . $ T : s existing laws

iugionerst Court fix
Ae who 414 not hold
3% at a lowsy rate than
ive hald the offrice in
sds eould thers be a minie
by swount earned by thnt
'lma year 1088."

sotion 17 of Artiele %912a, Revised Civil Stae-
a,/readn as £0llown:

The term '‘Preeinot Officers® as
this Aot means Justices of the peace
m sonatablas,

"In all ecountien in this Btate suph pre-
einod orfieers shall continve 40 be compen-
sated for their services on a fee banisc until
the Comminsioners! Couprt shall have determined

NO COIAlIHUN!CATION 1S TO BE CONSTRUEZD AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASEISTANT
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otherwise in accordance with the provi-
slons of Deation 2 of this Aet.

"In countias wherein the Commissioners'
Court shall reve determined thet precinet
offioers shall he compensated on an annual
salayy basis, bhut wherein they have deter-
mined that oounty officers shall not be so
compensated, the Officers' Salary Fund of
said ocounty shall bHe composed &nd made up
of fess, comzissions and other compensation
sollotad by the preoinat officers of such
county and deposited in said fund, and such
funda as may be transferred to said fund
by the Commissioners'! Court of the county,

. "™(b) In counties where it shall huve
been determined that precinet officers shall
be ¢cmpensated on an annual salary dasis
it shall be the duty of the Cormissionors!

- Qourt of such ccunty to f£ix the salary
allowed te such offigera., Easch of said
offioers shall be gaid in money an annual
selary in trelve (12) equal installmenta of
not leas than the total sum sarned as sompensation
earned by him ih his officiel cspacity for
the fisocal ysar 19385 and not nmore than the
maxinum amount allowed suoh officer under
the lawa existing August B4, 1938.

*In counties in whieh precinat officers
are paid & salary as compensation for their
sexrvieces, rush officers desiying to appoint
one or more deputiea or asgsistents shall make
application to the Ocmmimsioners' Court for
authority to eppoint suoh deputy or deputies,
in the xenner and form presoribed for applie-
cations for deputy scunty officers by Artiocle
8902, Tevised Civil Stetutea, 1928, as ameénded
within the provisions of this Aet} the Come-
missionera' Court shall not authorlze the
appointment of any deputy constadle at a
salary excesding Tifteen Hundred (£1800,00)
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Dollara per year. The sslaries of deputies
euthorized to be appointed under the provie-
sions of this Sedtion shell be paid out of
the Offioers' Salary Fund.

*In oounties wherein the county offi-
cers named in this Rot are oompensated on
the basis of an annual salary, the Gtate of
Texas shell not bs charged with and shall not
pay any fee or ocumission to any precinot
officey for any services by him performed,
but pald offiocer shall be paid by the County
out of the O0fficers' Salary Fund such fees
and oormissions as would otherwise he paid him
by the State ror suoh servioces.”

This department held, on Janusry 16, 1038,
in an opinion written by Hon. 500 Je Adsup, Assistent
Attorney Ceneral, addressed to Hon. John R. Grace, County
Attornsy, Franklin, Texas, thet it was the duty of the
coemiasioners’ gourt in s salary county te set the salery
of the offiocinl ot an amount not less than the smount
earned Auwring the year 1935 and not more than the mexi-
mum allowed under laws éxisting August 24, 1938,

This sdministration has repeatedly ruled %o
the same effedt, S8ese conference opinion No, 3083, dated
April &, 1939, addresased to Hon., Tas, K, Evetts, written
by Hon., Benjamin Woodsall, Assistant Attorney General,
end other opihions of this department,

The laws in foro¢ in 193% affecting the oome
pensation of officera are atated in Articles 3883, 3801
and 3898, Revised Civil Btatutes of Texas, as emended.
The sum total of earnings under all three of sald arti.-
oclen oonstituted the compensation of said officers,
However, the oounty did4 not pay any of the suthorized
expenditures. Artiole 3891 provided otherwise:

"Rach afficer namsd in 4his chapter
ahall first out of the ocurrent fees of his
offioce pay or bs pmid the amount allowed
him under the provieions of Artiole 3883,
togather with the salaries of his assis-
tants and deputiss, and puther 1zed expenses
under Article 3808, and the amount neqess-
ary to covor ocosts of premium on whatever
surety bond may be required by law."
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Orinion Fo. 0=744 of this departmont
wristen by Hen., Benjamin Woodall, Asaistant Aténrnoy
- General, addressed to Hon. H, P, ¥oMillun, and dated
May 31, 1939, holds that the commissioners' court

in nrriving at the proper minimum saleary for its
county attorney in & salary county should deduct from
the total sompensation esrned, collested and uncollect~
od during the year 1938k the axpenses of the orffice
for the year 19338 which wore legally allowed by the
cormissioners' court for that year. This opinion fur-
ther holds that inasmuch as Artiole 39l12e providing
for salary of the county attorney fakes the "total sum
earned as compensation for the risval year 193%," the
basis of the minimum galary to bs fixed dy the cormise-
sioners' oourt, the fees earned and deposited to the
orficers! Salary Fund and the expenses of the office
since 1938 would be immseterisl and could not oparate
to inoreass or diminish the minimum salary as firxed

by the legislative snaotment,

The off{ice of eonsgtable 18 & oonstitutional
office. The constable 1& named in Artiole 3883, the
caximm fee ¥ill.

It was undouhtedly the intention of the legis-
lature in passing Section 17b of Artiocle 3%12e, supra,
to provide minimum and maximm salsries not onir foy
the preainet officers who woere incumbents of their
offioces in 1938 but likewise for thaeir suscessers in
office in future years,

You are, therefore, respectfully advized that
it 18 the opinion of this department that in a ocounty
whare precinet officera are placed on s selary basis
that the ocommissiconers'! court in setting the salary of
a constahle who d4i4 not hold office in 1938, bdut who is
holding office now must be governed by the following con~
ditionst The total compensation earned, oollected and
uncollented, of the incumbent of the orffice of oonstable
in the year 1035, less the expenses of the offics for
the year 1935 whiah were legally allewed by the cormis-
sioners'! gourt for the year 1938, shall he and is the
minimunm amount at whioh the salary of the presant con-
stable whall be met by the commissiopers! ccurt, However,



¥r., Co, T Wilde, Page &

the commissioners' court ocannot set the samstadble's
salary at an amount in excess of the maximum smount
&uwlgg the ‘6onstable under laws existing August

s 5.

Trusting that this satisfoeotorily answers
your inquiry, and with best regurds, we are

Very truly yours
ATTO™HEY GENBRAL OF TEXAS
Wm, J. F‘mmg

Assistant

WiIFIAYW

ROVEDDEC 1, 1939

ATTORNEY GENERAL OF THEXAS




