OFFICE OF’ THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GzrALD €. MANN
ATTORMEY GENKRAL

Fonorzhle 7. B. Hill, Mexeber
Incustrial Acclésnt Board
~u3tin, Texas

Dear oSir:

Opinion No. 0-1729
Re: Is it neoesspfy for—the \Gouth-
west arkansas-Slegtiric Coppera-

tive +0o maintain wor

b, 0f servicing the
ng into. Texas?

Your letter dated Dt
122 opinioa of this depe

iNthe State of Texas and has
asdort line into Texas fronr
Xransas st Texarkana. It
ain any men constantly in
Texas, but in its operations
its employees necessary into
the 3tate of Texzs to carry on the busi-
ness there. They all, however, return

to headcuarters at Texarkans, ..rkKansas.

NO CERNLINITATION 16 TO BE CONSTRUED AS A DEFARTMENTAL OFINION UNLESS AFFROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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- “"The guestion has erisen before the
Soard as to whether or not it is necessery
for this Cooperative to maintain = Workmentu
Comzpensation insurance policy to cover the
ectivities of its employees who go into the
State of Texus for {he purpose of servicing
the short line running into Texas., Wwould-
or could the State of Texas permit exnployees
of the Cooperative who are iajured while
working in Texas to recover compensation
from the Cooperative under the laws of the
State of Texas or would the State of Texas
require such employee to pursue his remedies
in the State of Arkansas since his activities
in Texas would only be inoidental to hir
Arkansas employment.

"It is my understanding that you law
exenpts employers of less than three smployees
from the provisions of the Texas Componsation
Act. Would the Arkansas Corporation be re-
quired t0 have three. emnloyees employed scole-~
ly in the State of Texas to make this law ap-
plicable to thea, or would it be applicable to
them if they eaployed three or iore employees

. of the State of Arkansss who were used in the
servicing of the lines, although at dirrerent
timss, in tbe State af Texas."

Assum;ng that the employees of the Southwest
Arkansas Electric Cooperative Corporation servicing the
lines running into the State of Texas are engaged in intra-
state commerce, your inguiry resolves 1taelr into the fol-
lowing two. questions.

1. Is the Southwest Arkansas Electric
Cooperativs Corporation, who sends three or -
nore of 1ts srkanses cmployees into the State
of Texas for the purpose of serxrvicing its’

. nort line running into Texas, subjest to the
Texas uorxmsn'b Compensation Law?

2, If tley are not ‘subject to the act,
aay sn employee of the Southwest Arkensas
Ilectric Cooperative Corporation who is in-
jured while working in Texus sue hils employer
under the laws of the State of Texas?
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Section 2 of Article 8306, Revised Statutes
of Texas, relating to the Workmen's Compensation Law,
- reuds as foliows: ' '

"The provisions of this law shall not
aprly to actiona to recover dumeges for per-
sonal injuries nor for death resulting from
»ersonal injuries austained by donestio
gervants, fama ludborers, ranch laborers,
nor to employes of any firm, person or
corporation having in xnls or thelr employ
less than three exzployes, nor to employes
of any person, I'ira, or corporation operst-
ing any stean, elsctric, street or inter-
urban rallway as & common carrier. And
endloyer of thres or more employes st €
tizs of becominzy o subscriber shall remsin
& sibseribor subjeot to a&ll the righis,

R os, dutles und exeaptions of such,
polwithstondiang after having become s sub-

soricer Lhe penber of enployes may &t times
be less than toree.” - IUnderscorIés ours)

Seotion 1, of Article 8309 reads in part as.

follows:

Triaployer' shail mean sny person,
firm, partnership, association of persons
or corporations or their legul representa~
tives that makes contracts of nire.”

The Texas Workaen's Compensatlion Law is an
elective act, and tha le@al relatlion arising between
ths enployaee, the employer and insurer, who oring then-
scives within the operation of the act, is c¢ontrzcetual,
The =mmin objective of the ccet is to provide, in lieu
of coumzon law liabillity, certain anéd sbsolute coxmpensa~
vion or bonellits to amployees or thelr dependents in
cases where such employeas heve rocelved injuries in
the course of thelr exmployaent resulting in disgbility
or death. Any employer of labor, unloss he is expressly
excludad from the operation of the law, is subject to
the wet, oné may bocoms & subsoriber to the assoclation.
sy eosiplying with the uet, the exployer becomnss, except
a8 6 certain clalms for exemplary damages, exempt fronm
all couzon law or statubory ilability on account of in-
Juries suffered by his employeas. The statute does not




use the word “regular'Y or "regularly employed" or “employed
s0lely within the Gtate™ to characterize the continuity of
the employment of ths three or nore employees, To exempt
zn employer from the operation of the act in Texas on the
ground of reluction of number of employeces, it would appear
necessary to show that ths nuaber of enployees ms been
geraanenuly reduced below three. N

If ths Southwest Arkunsas nleotric Cooperative
Corporation does not elzct to come urier the Texas Vorkazn's
Compensation Law, the qusstion then arises, would one of
taelr employees injuwred in Texz=s have ths right to sue under
the Texas laws and recover a juigment in such suit<

This qnastion is unicue to the sxtent that Arkansa
is one of the two rexaining states that does not have a work-
:aen's compensation act. If it were not for that fact the
case of Bradford gleetric Light Co. v, Jennle . Clepper,
£56 Ue 3. 145, 76.L. @d. 1028, 52 S, Ct. 571, B2 4. L. R.
696, wuld be exactly in polnt. The facts in the Clapper
cuda, wsupra, are identical with the situation you inquire
about in your letter. e mention this case to distirguish it
as certainly it would control in this instance if Arkansas
had any foram of workmen's coapensation act.

Since the State of Arkunsss does not have & worke-
=en's compensation cet, we feel that the rule of lex locei
delectl would upply if an employse of the Southwest ArkKansas
zlectyic Cooperative Corsoration were Injired in Texus. It
is thoroughly established a3 a general rule that the law ol
the place where ths injury incurred is the law that governs
anéd it applies with respect to the substantive phases of
vorts or ths actions therefor. Curtis v. Cumpbell, 76 Ped.
{2d) 84; loranger v. Nadeau, 10 Pac. (24) 63, at p, 65; Brad-
cury v. Central Vermont mailway, 1R N. B. (24} 732 Iﬁ ths :
case of curtis v. Camnpbell, supra, certiori denied, 55 3up. Ct.
649, 295 U. S5, 737, Circuit Judge Woolley atates the rule of
the law of the placa in the followlng languige:

: "The heart of the makter is that thy law

of the plade of a tort gives « 'right of action!
.to one fuliling within its terms; and 1t does 85
without regard to the residence of the tort-
feasor. In such case 'the law of the place where
the right of uotion was acquired or the llability
was lacurred will govern as to the right of ac-
tion,t Story on Confliot of Laws (9th Ed.} 775;



Honorable T. 5. Hill, Page S

Asumerican law Institute Restatement, Conflict

of Laws, | § 449, 455; Texas & N. 0. R. Co. V.
Cross, 60 Tex. Civ. App. 621, 128 3. W. 1173;
Loucis v. Staendard 011 Co., 224 N. Y. 99, 120 N.
e 198; Slater v. exican R K. C0., 1894 U, S.
182G, 125, 24 5. Ct. 381, 48 L. %d. 900; Ormsby
v. Chase, 880 U. 5. 387, 54 S, Ct, 211, 78 L.
EZd. 378, 92 A. L. R. 1499."

Both ths Courts of the State of irkansas and the
State of Texas have recognized the rule of lex loci delecti.
Zee Caxeron, et al v. Vandergrifl (Sup. Ct., ark.), 13 5. w.
1092,6'1'03:&5 & N. 0. R. Co., ot al vs, Mlller, et al, 128 s.
W. 1165, ' : .

You are respectfully advised tmt it is the oplnion
of this department that the Southwest Arkansas Xlectric Co-
operative Corporation may elect to come under the vworkments
Compensation.law of Texas. However, if the company does not
choose to come under the Vorkmen's Compensation Act of Texas,
those employess who are Injured in TeXas under ths rule of
lex locl delecti may pursué their clainms for damages undeyr
the laws ol the State of Texas. '

Yours very truly
ATTORNEY GZNERAL OF TEXAS

By . (8igned)
Frederik B Isely
3 Assistent

FBL:CO
APPROVED: March 16, 1940

Gerald C. Mann  (Signed)
ATTORNZY GENERAL OF TEXAS

APPROVED OPINION COMMITTEE B.W.B. CHAIRMAN



