OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY GENERAL

Mr. C. E. MoCormiek, Director

Bonding & Liocensing Division,

Department of Agrioculture

Pe o Box 111 ' L
Harlingen, Texas

Dear Sir: ‘

Opinion Ko, Q-1734 T

Re: Is the Commissioner of Agrieulturo requir-
¢d under Art, 118b, Vernon's Annctated
Civil Statutes (H.B. 99, Aute 45th Leg,

anended by 8¢B. & H.B. 78, Act 4Bth
Leg., and 94 Aotn 48th ),
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Seotion 1 (f) of Artiele 118b, Vernon's Annotated
Civil Statutes, defines a "buying ngoat' as follows:
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‘it) ‘Buying agent' shall mean any person
authorized by any liocensed dealer to agt for hinm
‘in the handling of oitrus fruit as defined in (&)
of this Zeetion."™ _
The word "handle™ means, according to 3eotion 1
(d) of Article 118b, supra, “buying or offering to buy, sell-
ing or offering to sell, or shipping for the purpose of sell-
ing, whether as owner, agent or otherwise, any citrus fruit
within the State of Texas, and persons buying and/or shipping
citrus fruit for canning end/or prosessing or handlers, as
the term is defined."

8eation 18 of Artiele 118b, supra, provides, among
other things, that: .

. "Upon appliecation to the Commissioner by eny
licensed dealer, & reasonabls number of 'buying
agent' and 'transporting agent' identification
cards may be issued and accredited to such dealer,
under suoh rules and regulations as said Commis-
sloner may prescride, and said Commissioner is
hersby empowered to ocharge & fee not to exceed One
‘Dollar (§1) for sach eard so issued:

*"(a) Sueh ecards ghall bear the name of the
licensee, dealer, and the number of his license,
also the nsme of the dealer's agent, and shall
state thereon that said licensed dealer, as the
principal, hes authorized the sgent named on the
"card, the holder thereof, to act for and on bs-
balf of said prineipal, either as ‘buying agent'
or as 'transperting agent' as adbove defined,
'Buying agent' identification cards shall be of
a different eolor from ttransporting agent' aerds,
gueh fdentification cards shall be at all times
carried upon the persons of such agents who shall,
upon demand, Aisplay such ¢ards to the Commissioner
or his agents or rpgrosantntivol. or to .any perason
<ith whom said agent may be transseting bdusiness
under this Act. ' .

*(3)} If and when the holder of any identifi-
cation card ceases to be the agent of the dealer
by whom he was employed, it shall be the auty of
said sgent t0 return immediately such agent's oard
te the Commimsioner ror ocancellation and falilure
to do so shall conatitute a violation of this Aet."
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S8eotion 4 of Article 118b, supra, prescribea the
fee for "a license as a 'buying agent'” as follows:

"(a) (4} Yor a license as & ‘buying agent,'
the sum of One Dollar (%1.)."

It would appear that the “buying agent™ liocense,
as named in Ssotion 4 of Artiecle 118b, supra, is fdentical
with the "buying agent® identification card provided for in
Section 12, They ere one and the same, and are subject to
all the licenss requirements of the Act,

Section 4 of Article 118b, supra, contains in part
the followlng yrovisions: '

*"All applications for license under this Act
ahall be acoompanied by a tender of paysent in
full of the fee for such license required; on
receipt of paid application duly executed, toge-
ther with required fee, it ahall be the duty of
the Commissioner or his agents and/or employees
therenato.duly autherized to lmmediately issue
such lioense, provided thet no liocense shall issue
to any person when the application for license
rfiled by sush person shall indiocate that such
person is a suspended licensee within the State
of Texas, or that suoch person's license to do
vusiness in Texas has been revoked until the Com-
nissioner iz furnished with satisfactory proof
that the applioant is, on the date 'of the filing
of such application, qualified to receive the
lioense applied for;i the lasuanse of license to
persons who have suffered prior suspension or reveca-
"tlon of license in this State shall be disoretion~
ary with the Commissioneri in the exercise of
such disoresion, the Commissioner is suthorized
to take into gonsideration the fesots and cirocum-
atafiges pertaining to the prior suspension and/or
revocetion; the finaneiel condition of the appli-
cant, asg of the date of this epplication, eand the
obligations due and owing by the applicent to
growers and producers of citrus fruits and/or
perishable agrioultural commodities; ‘*obligation,®
as the term is used in thias Section, shall de
construed to mean any Judgment of any Court withe
in this Qtate outstanding against the applicant
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or eertified claims as of the date of the applioa-
tion under consideration by the Commisasioner
prior to refusal of liecense by the Commissioper,
any applicant for license shall be entitled to ean
open hearing on the facgts pertaining to such ape
pliocation, said hearing to be conducted by the
Commissioner, or his agent thereunto 4uly authoriz-
ed; if, after such hearing, the Commissioner, in
the exeroise of his dlscretion, refuses the license
applied for, the applicant shall, within ten (10)
daya from end after the denial of suoh liocense
by the Commissioner and not thereafter, file his
. appeal from the order of the Commissioner denying
sueh license, in any Court of competent Jurisdio-
tion within this 3tate; if the Commissioner shall
determine thet the lloense applied for shall not
be granted, the Commissioner shall dedust from
the license fee tendered with such application,
the sum of Five Dollars (§3), said Five Dollsrs
($5) to be retained by the Commissioner to defray
costs and expenses incldent to the filing and
exanination of said application and shall retura
‘the balanee of the liaense fee so tendered with such
‘application to the applioant." :

It is our epinion that the provisions of Seotion 4
above quoted were intended by the lLegislature to govern in
the case of all types of licenses i1ssued under the Aot and
iater set cut 12 the ssme section: "dealer‘*s® liocense;
"commission merchant's® and/or "eontract dealer's" license;
"minimum cash dealerta™ liocense; "buylng agent’s™ license
{1dentifioation card); "transporting asgent's” license (iden-
tifioation card). ' '

The issuance of any license provided for uader the
Aat to persons who held any of the licenses rrevioualy, and
who had suffered prior suspension or revocation of liocense,
has been declared & matter of disoretion with the Commission-
er of Agrioculture, It would not be oconsiastent to maintaln
that the Commissionerts 4isocretion wes limited to one type
of lieense, 1.,0., the dealexr's license. The purpose of Sec~
tion 4, h i{s undoudtedly to eliminate insofar as possi-
ble unrelieble, unsorupulous and defrauding licensses under
the Ast, would be cireumvented entirely if the Commlasioner
was powerless to deny a different typs of license under the
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Aot tO a person whose previous llcense had been suspended
or revoked. The soundest construction to place upon Seo-
tion 4 ia that the authority and d4isoretion of the Come-
nissioner in issuing sany license under the Act to a person
whose former lioense was revoked or suspended embreces all
the types of licenses issued. This will effectively close
the door to the subterfuge of operating under a different
type of license when & prior license is revoked or suspend-

*

Yurthermore, a8 is provided in 3eoticn 4, in the
exercise of his discretion 4in such a matter, the Commission-
er may take into consléderation, among other things, "the
obligetions due and owing by the appliocant to growers and
producers of cltrus fruits and/or perishable agriocultural
sommodities,.” o

: In the present instance, the applicant for a
"buying agent™ ligense or 14entirioation card is still in-
debted for -approximately $7,000 worth of e¢itrus fruit which
he purchased as a desler 4during a previous season. Ia pasa-
ing upon this appliocetion, it was clearly the intention of
the Legislature that the Commissioner of Agriculture take
this faot into oconsideration before iassuing the party con-
o;rno& not only snother dealer's licenseé, but any kind of
‘1icense,

Bestlion 14 gives the Commiasioner of Agrioulture
full power and authorlty to enforee the provisions of the
Aoty . It reads as follows: :

-for the purpose of enforeing the provisions
of this Act, the Comuissioner is hereby vested with
full power and authority and it shall be his dutiy,
either upon his own initiative or upon the receipt

" of & properly verifiesd ocomplaint, to investigate
all alleged viclations of thils Act and for the
purpose of making such investigstion, he shall
heve, at all times, free and unimpeded acoess to
all books, records, buildings, yards, warehouses,
atorage, and transportation and other faoilities
or plases in which any eitrus fruit is kept, stor-
ed, hanfdled, prccesssd or transported, end in
furtherance of such investigatiorn either the Com-
missioner in person or through his authorized
representatives, may examine any portion of the
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ledger, books, accounts, memorandum, documents,
scales, measures, and other matters, objects or
persons pertinent to such alleged violation under
I:vestigation., The Commissioner shall take such
action and hold such pudlioc hearings as in his
Julgment are shown to be necesasary after such
investigations, and shall take the proper sotion
with reference to the cancellation or suspension
of the license of any dealer hersunder shown to
have been gullty of a violation of the terms of
this Act., Such hearings shall be held in the
nearest city or town in the county where vicla-
tiona are alleged to have ceccurred, Any order
made by the Commissioner with reference to the
revoeation or cancellation ¢f any liocense granted
under the provisions of this Ast, shall be sub-
J:et to review by a Court of competent Jjurisdic-
tion." :

After a cerseful oonasideration ¢f the above guoted
sections of the Citrus Frult Growers Aot in the light of
its odbjeotives and the abuses it was intended to eradicate,
it is our opinion, and you are so advised that under the
terms and provisions of Article 118b, Vernon's Annotated
Clvil Statutes, the Commissioner of Agriculture is not re-
quired to issue a buylng agent's identifioation card to an
individual who has had his dealer's liocense oanocelled or
revoked and who is indebted to numerous citrus producers
for approximately $7,000 worth of eitrus fruit, purchased
last season and ch amount 1s stfl]l unpaid; dut under
Sections 4 and 18 of Article 118b, the Commissioner of Agri-
culture has the authority to use his discretion in iasuing
a license in sueh a oase and to preseribe rules and regula-
tions applieable to the situation,

Trusting that we have fully and satisfactorily
answered your inquiry, we are _

Yours very truly
ATTORNEY GENERAL OF TEXA3

By 1 A Shm:i-

ADEROVEDDEC. 21, 1939 iek 8teut

Assistant
D3spdP L .szvtamfau/

ATTORNEY GENERAL OF TEXAS

APPROVED

OFINION
COMMITTEE

BY CHATRMAN



