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by the City of San Angelo in the transporting
of passengers for compensation and hire is such
use-'as would entitle the Cilty of Zan Angele to
receive exenpt license plates without tre pay-
ment of registration fees under the articles
above referred to.” -

- Article €675a-3, Vernon's Annotated Civil Stat-
ates, after setting out the modus operendi of application
for required registration of a motor vehicle under Artiole
6675a~-2, provides as follows: *

M o Owners of motor vehicles, trallers
end semi-treilers, which are the property of,
and used exclusively in the service of the

" United States Government, the State of Texas,
or any County, City or School District trereof
shall epply ennually to register all suoh ve-
hicles, but shasll not be required to pay the
registration fees herein prescribed, provided

~-that arfidavit is made at the time of registra-

-tion by & person who has the prorer authority

- that such vehicles are the property of and used

"exolusively 1n the service of tho United States
Governrment, the State of Texas, or County or
City or *chool District thereor, &es tha case

‘n’bﬂoooo” .

Article 6675&-3&&,'providés that:

*Before the delivery of llcense plates to
anyone engaged exclusively in the service of
and operating vehicles which are the property
of the United States Government, or the State
of Texas, or any county, or c¢itles thereof,
such application shall have the approval of
the State Highway Department. . + ."

Further, we deem it advisable at this point to
set out the followlng constitutional and statutory pro-
vislons insofar as they deal with the subject of exemp-
tions and possibly appear applioable to our problem.

. Article 8, Section 1, COnstitution of Texas, pPro-
vides, in part, as rollows-

", « « All property in this State. . .
othsr than municipal, shall be taxed. . . .*
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, It will be observed that Article 8, seetion 1,
" would seem to exempt from taxatlon all the property held
- by & municipal corporatian' however, Artiacls 11, Section
9 providca-

»The property of countles, citles and
towns, owned and hald only for public purpoess,
suoch as publio bulldings end the altes therew
for. 7Fire engines and the furpiture therect,

and all property used, or intended for extine
gwishing fires, public grounds and all other
property devoted exclusively to the use and
benafit of the public shall be exexpt « o »
from texation.”

The enuxeration of thess certain exempted articles
in the section of the Constitution guoted was designed to
indicate ths character <f thinss, and the uses to which they
zuat be arprorpriated as g condition precedent to exexptlion,
See Galveston ¥*harf Co. vs, Galvesion, 63 Tex, l4. Thare-

_ fores, olearly there ray be prorerty ovned by a zunicipal cor-
poration subjeot to taxation, (id)

Heovised Statutea.'lﬂzs, srtiocle 7150, provides:

"The rollawing property shall be exempt
from taration, to-wit:

*All property, whether real or peréonal,
belonglng exclusively to this State, or any
political subdivisicn thereof « + « "

Countliesa, citles, uand towns are runicipal corpore-
ations., Constitution, 4Article 1ll. They are political sub-
fivisions of the State. Id. Also see Corp. of San Felire
de Austin vs. State, 111 Tex. 108, 229 3, W. 845, City of
Abilene vs., State, 113 3, ¥, (24) 632,

Asguming that the lLegislaturs has the euthority
to enact these statutoxy previsions greating exeavtions,
it 1s perforce of the constitutional provision contained
in Article &, Section 2, whersunder "The Leglslature may,
by genersl laws, exenxpt from texation public property used
-for public purposes.™ "herefore, any consideration of
these statutes enagoted by the Lezislature pursuant to the
Power granted 1t in Article &, faection 2, should, If possible,
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be viewed in the light of the constitutional proviaions
set out above,

In the cagses wherein the courts af this ﬂtata
dezlt with situations which involved or pertsised to one
or more of the statutory and/or constitutional rrovisions
refexrred to above there has been consiztent 4ifficulty
encounterad irc the proper ascertainment of what constie
tutes "public property” and further what is.a “public use,®
In many cases it involves the ‘laborious problem of border-
line coanstruction. ,

: The leading ocase of Corporation of 3an Felipe
de Austin va. State, supra, advances the following as a
helpful ald to possidble solutiony Fhilliips, C. J., sresk-
ing for the Supreme (ourti :

*The test iz not whether the, proyperty is
used for governcental purposes. That is not
the languege of the Constitution. This court
has never adopted that narrow licitation and
the welght of authority i1s oprosed to it. Much
public prorerty of munjcipalities sxempt from
taxation hasg, and can havs, no governmental
use. The taest is whather 1t is devoted ex-
clusively to a pudblic use.” Clting Galvestioen
Yhart Co. ¥3, Galvestlion, 63 Tex, 14, whersin
city owned stock in 2 wharf corporation was
Bheld exempt from taxation under the Constita-
tion. Chief Justice Fhillips cox enting on
that cage sald:

®*It would be difficult to find anything
Ygovernaental?! in the pudlic use of & whart.r

The San Felipe de Austin caze hald that land
granted the municipality b7 Y¥exico and used by the inhabi-
tants thersof aa a public "cozmon™ ls not taxadbla, “ee
180 the cese of Daugherty vs. Thoapsea, 71 Tex. 192.

However, 1t is our opinion that we wuald not bde
Justified in looking to Article 11, Jeotion 9, of the Con=-
stitution nor Article 71560, kevised Civil tatutea, 1925,
for a sclution of the isaue pow confronting us, That con-

stitutional proviso and that statuts speak of the word "tax",

Qur situatiosn involved not & "tax” btut a "registration” of
"licenss fesa™, In the case of AVkins vs. State Highvay Ce-

AP ]
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partaent, 201'3. We 228, 1n upholding the validity of the
original act requiring registration of rotor vehlcles,
- the court said: .

"¥e . » o concluds that the sunm of money
which appsllant i8 required to pay under the.
laws, Acts 33th Legislature, c¢h, 190 and 270,
as amended at First Called,Session, 35th leg-
islature, ch. 31, here involved is not & tax
e o o5 Dut a license fee for the privilego of

operating his automobile on the publio high-
ways of the state,"

' In other words, tha fee provided for in Article
66?5&-1 ot 8eq. rartakes not of the nature of an exaction
designed primarily for revenue ralasing purposes: i.s,., &
tax, but 1s 2 reasonadble ixpost levied and reguired to be
geld aa a condition precedsnt to-the privilege of using
the highways of this :ttate. Conseguently, we feel that
we are not controlled in the rendition of our epinion dy
any constitutionsal or statutory provielons concerning or
_pertaining to "taxas" nor the cases construing then.

In Louwein V.. oody by the Commission of Appeals,
125 8, w. (B4) 929, the court held that a person owning and
operating rotor vehicles undsr contract wit: tha Federal
Covern=ent for the purrose of traasporting the mall was
exerpt from the payzent of the reglstration fess for the
- 881d vahicles under the terms of the article, supra. Thas
court s0 held because it found that the “practical effect™
of the imposition of such an exaction as a reglatration
fes would ts to "increass the cost to the Tnited States
of exeocution of its power and duty (“eoction 8, ch, 7, Art., -
1) to establish 4nd cperats post offices, et6., « « " :

. The situation before tre court in the Louwsin

cass may be distinguished froz our fact situatios in this
mapner: In the louwein caze the saervice or activity in-
‘volved, as the court so stated, was pursuant to & "duty or
power® imposed uron the rederal Governzent by express pro-
vision of the United 5tates Constitution., XNowhere in the
laws of this State are we able to find any provision or
provialions msking it the "power or duty” of & zuniciyal cor=-
poretion to estadblish, operats, or maiatain & aystem of
aZotor busges- : .

‘The cage of San Antdnio-lndepqndont school District
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v, ¥ater Yorks 3oard of Trustees, 120 S, T (Zd) €81, announce
a5 rollows a well kpnown primcipal of law:

*A municipal corporation is invested with
two kinds of powers or functleas, zovernzsntsl
and propristary. Covernmental functions are exe
ercised in the administration of the affairs
which affect the public generslly, and are per-
formed by virtue of powers coaferred upan the
¢ity as an azency of the state. FPFroprietary
funcetions pertain to business arffairs adzinise
tered for the special benefit of the urban com-
munity ecbraced within the corporate boundaries.”

. The first power 18 of & pudblie nature whereas the
sscond or proprietary function partakes of the nature of a
private power.

*"In the exerocise of itg privace powers,
generally the municipal corporation is treated
&3 & private corporatica or individual and 1is
“subject to all the obligations and i3 entitled
to &ll the benefits of the private law.,"” Zeea

- keguillia rvunieipal Corporatica, Vol, 1, See.
Hsa4, at p, 905,

" In the annotatod pote in 3 Ao Le R. 1439 at Pe
1441. it 1s aptly eaid:

®e o o There the miate steps down trom har
sovereignliy and cabarks with individuals in
businesgs enterprises, the saze considsrations
4o not prevall. The state does not engage in
such enterprises for the benefit of the state
a8 & state, but for the bvenefit of 1nd1viduals

'.‘ll'
Farther in the sace note it 1a observed;

"when an income or profituls derived from
zunicipally ovned property, not as an incident
to its use &8s a public agency, but from its use
primarily and principally 'for tha purpose of
producicg revenue, it caasnot be sald to be de-
votsd to public uae, and is, therefors subject
to taxation'." (Citing nucsrous cases)

%e. are inolined to thimnk tnat Article 6675&-3
aupra, cxempting publicly owned vehioclez frox registration .



ﬁonoiablo Julian ¥ontgozery, rage 7

fees should %e viewad in the lisht of the faziliar prine-
eipal, that & atatutery giant of execption is never pre-
suzed, must he clearly coafseryred in rlaln and unamdbizuous
teros, &8nd should be strietly ¢cnstrused., The power of a
state tO levy fess or taxes 1s a&p inherant attr‘h te of
its sovarsizaty end "esseintial to the perpstulity of its
fnstitution~.” This beilng true, the person who esserts
a right to exemption sghould be requlred to "fustify his
elaims by the clearast grant” or the ”express provisions
of some law.,” ZSes C. Jo 293, 594 and eited cases, 26
fe Ca Lo 313. TeC. 274,

Chier Justice Cureton, in the case of Jones ¥,
Wiliiﬂmﬂ, 45 Se Ko (Ed) 120, 1E1 Tez, 94’ 74 A-c L. R. 963.
said:

»»xexptions frox taxation ere regarded
not only as in derogation of sovereign au-
thority, vut of common right as well, They

- mast he strictly comsirued, &nd not exteanded
beyond the express resuirerxents of the lan-~
goags used, o o " ‘

The baais‘n“on which this rule of astrict con-
struction rasts 1s ahly expressed by & quotation 1n 7 Texas
iaw Reviev e8:

;. "Ixeaptions from the durdens of taxation
which the great maasses of the peopls ars c¢alled -
upon to sustain, 23 & requisite of civil govern-
Eent, are only favored in leglslation upon the
theory that tho concession is due 258 a culd vro

ug for the rerforzance of & service essentiale

- 1y pudlioc, &rd wvhich ihe state thereby i3 re-
lleved pro tants from the necessity of performs-
ipz, such o83 woris of charity and education
freely and charitably bastowsd., + . o “ithout
*hat concurrinc prersculisite, an exempticn be-
eogses essentially a z4iIt of publie funds, at

- the exrense of the taxpayer, and indefensidle
both under our pubiic policy of equal taxation
and our cornstituticnal safaguard against il-
legal tazatlan.‘ :

%e believe that the Tegistration foa iavolved
bare is no mors than a reasonable coupsnsation fTor tha use
Of the highways of this State; that the funds derived there-
from are expendad for tha purposn nt consnruction, cainten~
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spce, and repalr of our highway systex; that an exexption
groz the payzent of ttis fee necessarily is conducive or
groductive of inequallty ic contridbution to the cozzon
purden of vital highway construction and maintenance; and
- that the levy and collection of this fes would not be a
direct burden upon an instrusentality of governmental ad-
pinistration, but is only a remote, if any, influensce upon
the exereiaa of the functlons of governzant,

' I% would appear, further, that the exexmptions

provided for in Article ¢675a-3 are aired at the proteouanj

of the operations of the governzent and the izmunity there
prescribsd does not extend nor apply to anythirg lying oute
side or bveyond goverprental funections and trair exertions;
and that the City of San Angelo is, in the adzinistration
of the affairs of these motor busses, the owner of its

- gysten in a proprietary rather than in-e public capacity,
and therefore xust assuzme and bear the burdens as well as
the benefits derivative from such ownership.

It wlll be urged, perhaps, that the motor bussges
" are operated on a non-profit basis and therefors cannot be
clagged as a proprietary aotivity within the sirict end
ordinary zmeaning of tha term, To thils, we zus? Inquire of
what assurange there rmizght bde that this will remalin so in
the future and who i3 to ordain the point at which the
business ceases to be non~profitable and becamsa prorit-
produoing, .

?urthar, it pay be coatanded that these busaes
operate 8olely within the confines of the c¢city and conse-

66

quently, 4o not travel upon tha highways. Artiocle £675a8~1l{m)},

Vernon's Annotated Civil Statutes, provides:

®iPublic Highway' shall include any road,
street, way, thoroughfare or bridge in this
State not privately owned or controllsd for the
use of vshicles over wnich tha State has leglse
lative Jjurisdiction under its police power,”

‘ ' Tho.easo of City of Texarkana v, ~Outhwestern
Telephone & Telegraph Co,, 106 S. W. 915, 48 Tex. Clv, Ap:p
8, well states the following principle;

"The public highways of the state, include-
1ng even the streets and alleys within incorpor-
ated towns and citiea belong to the stats, and
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tha supreme power to regulate and control them
is lodged with the people through thelr repre-
gsntatives «-- the Leglislature.”

In eonclusion, you are sdvised that, in our opin-
ion, municirpally owvned and operated motor busses, whose
only cleim to exemption from the payment of the reglstra-
tion fees provided for in Artiocle 6675a-2, et seq, 18 that
they a&re engaged in 1ntra-c1ty‘transportation of fares,
are not sufficiently imbued with civic governmental func=-
tions as to come within the meaning of the phrase, ". . .
gsed exclusively in the service of the , . . city . « ",
and are therefore not exempt. To hold otherwise would
seom to violate the spirit of the Act apnd defy the intsn-
tiop of the Legislature.

The incidental question of whether these partice
ular motor vehicles are to be classed,’ for the purposes of
regietration, as "Motor Busses" or "rassenger Cars” under
the provisions of Article €675a~l (Definition of Terms) i=s
to be determined by the proper administrative authorities
charged with that duty, after investigation and sscertain-
zent of those facts pecullar to thils situation.

Trusting that the adbove aatisractorily answers
your question, we are .

Youfa very truly
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