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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorsble ¥arvin H. Brown, Jr,

Criminal Distriet Attorney

Yort wvorth, Teius //A
\

Dear Sirs \

opinion No. 01949 \\

Ret The refund f & tox payment
on ¢ partieuler : ofN

ré the taxes \hsed teen

puid on that
property but sush first
Red 2 fligently besn not

& county oftioials,

¢ sre soeipt of your letteyr of Jesnuary
17, 1940, in whieh you request 2h opinizn 22 this le-

pertnent as to whether or aot 2yoT 28y bo re~
funded s tag/%gg ent the 8 &8 steted in your
letter as follovet

*On ;}\ he “iestern Remlty Com~

t 14, Blook 2, Johnsons
ubddvision Qf t oreh, Térrant County,
sz;z; Un tha$ a=pmé day it peic the state and
ourty taxen ¢ n that property for the year
//1952,_dn thers wse jssyu:d to it yradenmption re-
oeipt %0.7803, showing payment of $34.33, whioh
deuptipn veosirt wac forwarded to the ofrioe
sonpiroller of Tudblio Acocounta of the
Texss, On May 1, 1939, by mesnes oon-
» Yo £+ Forter end Son bzsaxze the
own of this property anl their attorney
ssarohed the doiinquent tax reocords ©0f Tarrant
County with refersnce t0 the payzent of these
taxes end upon exaxmination of the racords found
thet the taxes for tha year 193E or thst pare
tioular yroperty w~ere delinjuvent snd unpaid.

WMUNICATION 18 TO BE CONSTRUSN AR & AFSABTUSs- - ==
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The Fosters were anxious to 4disposs of the
property and paidé the tazes sgain for the yoar
193E on this particular treot and there wss
issued to them redemption receipt Ko.5436 on
May 18, 1939, showing peyment of $47,.00.

*The payment made by the Vestern Roalty
Qompany on May 16, 1934, for the texes whioh
ware due and owing for the year 193f, was not
posted oan the dooks of the tax collector of
Tarrsnt County, due to some negligenoe on the
part of one of his employecs, which negligsnce
consisted of fallure to rroyerly post the books
of the office . . .*

You 4o not stete ‘i your letter whether or not
J. ¥. Foster and Son or their atiorney had kno:ledge of
the first paymont huving been msde or of the first re-
demption receipt having been issued. 7Trom the facts
ststed, houever, we are le. to belleve that they hed no
such knowledge an”’ this opinion will be written baged on
such a supposition,

In your letter you refer to an opinion written
by Ansicetant Attorney Genersl J. H, Erosdhurst, deted
Maroh 25, 1937, eddressed to Homoradble Ceorge H. Sheppard,
vhich opinion held that where & taxpayer makes & payment
of taxes on property for s year on whioh taxes have besen
previously peid, that such sesoond payment dy him s ¢
voluntary psyment snd therefore the taxpesysr cennot re-
cover his seesond payment, The question asked MNr, Ercad-
hurst in thet opinion wea in refsrence to a situation iden-
ticel with the situztion in your oasc begause in that oase
als0 the tax ocollecting officfals had negligently failed
to post the rirst payment on the tax records, Kr, Eroud-
hurst relisd on the czse of City of Houston v, Felzer,

18 5, %, (24) g26e.

This departmont is unadle to conour in the opinion
expreeaed by ir, Froadhurst as referred to above. There
ean bde no question dut the payment in your c¢ase was made
under & mistake of fact and not unler a mistske of law,
assuming, of coursc, that the taxpayer wes eatirely ignorant
of the firat peyment. The courts of Texoa have always re-
gogalized the proposition that a peyment under s mistake
of faot is not e voluntary paymeant, The Supromes Court of
Texas in the ocase of County of Calveston vs, J, T, Corham,



Hon. Marvia B. Brown, Jr. ~ Page 3

49 Tex. 279, stated as follows:

"We are of the opinion that they have
Bot, decause in suoh case it is voluntarily
Pald, and it, under the circumstances, is not
sontrary to good consoience for the county
to reteain it. It was voluntary, bdecause it
was without objestion paid under a mistake of
law, if it was illegal, and there was no
mistake of faect in paying it, and no deceit,
fraud, or compulsion use& In oolleoting it,
or in esusing it to be paid, on the part of
the county or of any of its officers, that
prevented the will of the parties paying it
fr:m.being freely exercised in doing the
avt.

The ocourt further said:

"Yhen monsy i3 paid under a mutual mis-
take of lew, the mistake of law, in and of
iteelf, 18 no ground for recovering it back,™

"A mistake of fact on the part of one
who peys, and JuceTt or Fraud sad ooapuislon
on the part of one who receives, under which
money is pald, are sach and all lepgally re-
cognized as faots suf?icient in end of them-
sslves to pervert the will of the party doing
the act, 80 that it oould be said and held,
that the will d1d not conour with the ect done,
thereby relleving hlm from the responsibilit
for and the consejuences of the ac%. These
are such faocts as 1t Is praciiceble to judi-
cially inventigate, and there is no great pud-
liec polioy in forestalling their investigation,
vhen they oxist in a degree well defined, and
practically capadle of exerting s controlliag
influence upon the acts of the party who has
paid the money && it may then be sald, against
his will, or at least in the abasnoce of its
free exercise.”

The same distinotion was recognized dy the
Beaumont Court of Civil Appeals in the ocaee of Frost

v. Powlertoa Consolidated Sohool Distriot No. 1, 111 S.W.

(24) 754.
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On the bdasis of the adove suthorities, this
department ruled in Opiniom No. 0-1264 addreszed to
Bonoradle T, ¥, Trimdle, First Assistant Stste Superin-
tenient, t0 the effeot that a payment under s mutual mimtake
of fast was not s voluntary payment and, therefore, the
same could de refunded to the taxpayer. 4n exanminaticn of
the case relied on by r. bErocdhurest, that of City of Houston
v, Felzer, Supreas Court of Texas, suprs, indicates that
that ocase will not Yesr out the oonolusion derived there-
;rg: by Mr. Froecdhurst. The Supreme Court steted as

ollowss

"The taxes were paid in edvance, snd soem
to have becs colleot ' d from sdbout 1867 until Ju-
ly, 1889, froz all butohers, but appelles ocon-
mepced businese in 1864, This is the strongest
oase against voluntary payment tho evidence
makes, and ia 1t sufrfiaient to surtain the ver-
dict? Thet a tax voluntarily paid cannot be
recovered, though it hed not the semblance of
legality, is well settled} and, ss seid by ean
elementary writer, 'every man il supposad to
Xnow the law, and if he voluntarily makes a
peayment whioh the law would not compel him to
make, he cannot afterwards as:ign his ignorance
of the law as the reason why the state shoull
rurnish him with legal remedies to recover it

back. . . ¥iztake of feot oan soarcely exist in
sonneotion with ne iﬂacnoct as t olIfoﬂaIItIos

which render such & dexiand & nu n ap~
pear from the regords, an ‘fha‘tnxiaior !a Eust
48 muoh bound to infora se wha e Iré-
cords S8hox Or 40 ROt Show &8 ere the uBIEo'
suthorities.”

The coneluding lanpusge of the Court in the atove
quotation recognizes thet a payment under & misteke of
faot can de returned, However, the Court said that deoszuse
of negligence in the particular eese the peymeant oouwld not
be refunded, The court reasoned that the taxpeyer oould
have informed himself from the reooris that the payment
was {llegal and, therefore, he wae negligent in not so
doing. Our presant case is % bde distinguished from the
Houston oese decsuse in cur gase an examinstion of the re-
cords waz made by the taxpayer and the records folle: to
disdlose to him the previous payment, If therc was sny
nogligenoe in this ease it was on the pert of the county
officlals and not on the part of the taxpayer,

In dlscussing the proposition generally, 61 Cor-
pus Juris 980 is of iaterest:
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*3ubject to the excoptions hersafter
pointed out, an aotion at law may be main~
tained to recover taxes which have dbeen
wrongfully and {llegally assessad and gol-
lected, ac where the taxing antborities hed
no povwer to levy or culleot the particular
tex or to asuvase the partioular prope:riy,

or where the sume property had deen twice
ogoepbBad anc taxeld; o« o "

In discussing the difference betxeen ¢ mistake
of law or fact, 61 Corpus Juris, 991, st tes ag follows:

"It is & goeneral rule thet tuxes volun-
tarily paid under & mistake of law, with full
knowleadge of the fsot, cannot be recovered
back, unless recovery is expreossly or implied-
1y euthorized by etatute; dut the rule does
not apply to psyment under protest, Taxes

8i¢ under m mistake of fact are recoverable,
EartIonIarIz 1 made by the revenue olficers

the form ol 8 stetemen o 8 _taxpayer oOr

In taking some offlclial ection on EEe eorrect-
ness of whioh the lat.er has & right to rely,
aIonugE I 1s otherwise where the misiake il
made by the texpayer himself, and is the re-
sult of hie nogluct of scme legzl duty, or
vhere the faets which would have shown the

mist ke woere within bhis own posseszion or
within his reach."

Thile the situation whioh confronted ¢he Suprens
Court of Texss in the City of Houaton v, Teizer case placed
the taxpayer in the category of having =made the payment by
a mistake due to neplect on his part, such i3 not the ocase
in cur present situation, =#nather, our case here falls
within the situstion wherc taxes were paid under o mistake
of fa0t which miatske was msde by the revenue officers in the
form of a stetoment to the taxpayer and in the taking of
some offiolsl aotion on the corrzotion of thes tax records
on whioh the tuxpayer relied. In our oese the taxpayer
examindd the records %o d stermine whether or not the
taxes had been pald and the reqords disclosed that the same
had pot been paid but was due and owing and waz s liea
egeinst his property.

It 4s the opinion of this depertment, therefors,
that the paymsnt by the tuipayer in this case was uncer s
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nistake of faat and thet he may recover the azcunt of
taxes paid as ocounty taxes from the county.

Howuver, despite the d'scussion previously
conteined in this opinion. the taxpaysr is unable to re-
oover the amount psid by him ae st:2te taxes, According to
the feots ect ocut in your letter tho seadond payment was
made on Nay 1, 1939, There is nso doutt dut that this
money has boen reid inte the State Tresrury. This depart-
ment previcusly ruled that where toxes were iilegelly col-
leoted and paid into the Stote Treasury the szme ocould not
be refunded to the tuxpayer becsume of irticle 8, Seotiocn
6, of our Constitution, which provices that:

"No money shall be crewn from the Treasury
but $n purauasnce f a epescific sypropriation
made by law,"

This opinion was No, 0-1044 adirecsed to Honorsble Ceo, H,
Sheppsrd, Comptroller of *ublie Accounts, A oopy of the
gsame is canclos=d for your inforzation.

It is the opinion of this dspartmont, therefore,
that the county should refuand to the texpeyer the portion
of the sccond tax payment whioch was made for ocunty tax
purposes but that the texpayer may not be refunded the pay-
ment made by him a5 stute taxes, which psayment has deen
paid into the Stste Treasury.

Yours very truly

ATTOPREY CENIXAL OF TEIAS

By
111y Goldberg
Assistunt
BGibdt ATTENVECFEB 5, 1940
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