OFFICE OF THE ATTORNEY GENERAL OF TEXAS
- AUSTIN

GERALD C. MANN
ATTORNEY GENRRAL

Eonorable Geo, H. Sheppard
Comptroller of Publie counts
Austin, Texas

Dear Sir:

Re: State Highwa
- Insyrgnce eontrac

Your letter of Decepber 8,939, addressdd to the
Attorney General, has been péfepfed, toge for reply.’
B

You state the folNo or our legal opine-
ion, to-wit: , .
"The State Hig ‘ t has pub-
mitted reque orm ol a ¢laim to Seina-
heimer Ins -1013 W, S, Rational
Bank Buil Texas, for invoices
as follows N ' ‘

1/7 § ,-Gg&n#ﬁn Insurénce on Hull
& Jbchinery M/FN! estoh' 220 ~ $880.00

; /1-840,000.B<rine Insurangs on Hull
‘achineyy W/(F 'Jeffersoni 220 - $880,00
ﬂln

1/7) 1)(?000 Maring Insurence on Hull
emants M/,

T tGalveston' 100 $100,00

© W11/77$10,000 Marine Tnsurance on Hull
Disburs ts ¥/F 'Jefferaon'100 $100.00.

) "To-t.a,l ‘2 8 a8 ® w @ ._" .*1960.90“

Di

Artiole 66lza, H. 0., B., provides:

*That the State Highway Department
is heredby authorized to acquire by purchase
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and/or to oonstrust, maintain, sperate and
eontrol ferries, out of the E{ghay Jund of-
the State of Texas, over and aoross any bay,
arm, shannel or salt water lake &ptm ‘
into the Gulf of Mexieco, or any ot of |
the Gulf of Xexleo, any river er other navi-
gable waters of this Btate where such ferries
connect designated State highweys, and which
nay bs made self-liquidating or partially
self=liquidating by the charging of tolls
for the use thereof." :

The insurance policies, the premiums on which
gave Tise to your inquiry, were iasuad upon two ferry
boats, conneeting a State highway within the meaning of
the above atatute in the viginity of Galveston Bav,

These policies appear tov ocover various risks,
such as fire and liadility, the exact nmature and olassi-
fioation of which we are not called upon to discuss,

There is no speoific appropriation mde for
the purpose of paying insuranoce premiums such as those
involved §n the present inquiry, so that we are called
tipon to consider whether or not such insurance oould
be oonsidered as a necessary inoident to the power anml
authority of the State Eighway Cammission to acquire’
and operate the ferry unier the statute adorve quoted.
If the items are thus incidental to the major power
oonferred by the Act, then they possibly sould be pald
from the misosllaneous or sontingent item of appropria-
tion for th&t department. Ve may 'ppsuiblz"._in this
connection becauss there may de grave doudt .as to the
right of the Legislature to appropriate money in 1:{-
xment for pervices or goods mot authorized by any sxist-

ing 1aw.

~ power, or imposes a duty upon an offiesr or dboard, ear-
ries with it by implication the authority to do msueh
things az are reascnably nesessary to sarry into sffect
the power granted or the duty imposed. ZThus, power to
do oertein work, or to acoamplish a certain Yesult.
whioh cannot otherwise be adeomplished, implies the
authority to smploy such agents a= may be reasonably
neoessary to aceomplish the work or purpose specified,
and to engage them for such length of time as is reason-
~ ably necessary. (8ee B4 Tex, JFur. p. 444, Beo. 68, and
the eases cited for the text).

Tt 45 woll setiled that a law which eonfers a
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It cannot be sald, we think, that it is neoces-
sary to carry any sort of insurance to enable the State
through its S8tate Highway Department to operate thes ferry
in question. "This is especially true sinos the Btate is
smply solvent and able to respond to any Just, legel
claim that may be pressnted, and, apparently, amply
willing to grant leave to those entitled thereto to
sue the Bitate in any oourt of.compbtent jJurisdietion
and establish thelr olaims, - -Fire and 1iability insur-
‘ange in such a situation may be desirable, and to carry
them may be good businaess Judgment, dbut tl':a_se oonsidera-
tions are adaressed to the sound diuretion of the State
itself to be exercised in the usual legislative manner,
In the absence of sueh express legislative intention, it
ocannot be held that the power to carry property or indus-
trial insurance is a necessary incident to the power to
~operate the farry.

Phases of this question have been before this
dsparfment for deocisl on. ' ‘

-Jn -opinion Ko, 0-201 it was ruled that directors
of public health distriets hed no suthority to insure
State property against fire in their respeotive offioces,
&nd to pay the premiums therefor out of their local son-
tingent funds,

The opinion oites as authority Senate Concurrent
Resolution No. S passed in the seoond oelled session of
the 37th Legislature, in which it is provided.

"Hercafter it shall be and is the fixed
poliecy of this State and the State shall
oarry 1ts own insurance upon State dbuilldings
and contents, mnd that no insuranss policy
shall be taken out upon any of the publie
buildings snd sontents, and that no insur-
ance policies ‘shall be taken out upon any of-
the yublic duildings of this Btate, nor upon
the contsnts thersof, and the State Board of
Control and all othsxr bdoards having eharge ‘of
buildings of the Btate and the sontents of such
bulldings, are heredy ‘instrue¢ted not to have such
buildings nor propsrty imsurad nobwithstanding
there mey be items fn the appropriation bill
authoriging the expenditures of money for the
payment of insuranse premiums,* -
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The opinion overrw.eu the "op.trﬂ.on of, the Hon.
W. W, Cave written October 5, 1921, and found 4in
book 56 page 842, opinion E’o. 2398, and all sud-
2uant conourring 1&5 opinion was
tten’ by ¥r. ¥orris dgel Assiltan ‘Attorney
. Gemral, and npproud by thn Attorney ral.

'I'hereartar. in opinion No. 0-184 the lopart—
ment in another opinion written by Xr. Hodges, and a.iko-
wise eprroved by Attorney General Mann, in reply to a
request for an opinion with referencs to authority to
4ssue a warrant in payment of a claim drawn against
"g specific appropriation®™ for the payment of insur-
ance premiums, "whether it be for fire mmmeo, )
theft, oollision, or any otherform of insurance,"
cited with approval opinfon No. 0-201 and added:

"Fe see no reason to differentiate
the ruling of that opinion with the faots
presentsd to us in your letter, Ve are en-
closing a copy of opinion No. 0-201 above
referred to, and we believe that the law as
expressed in that opinion is applicadle to
the faocts you relate,™

It 18 further stated in the opinion:

"We do hold that {n the absenoe of
a specifie appropriation for that pur~
poss, you are not authorirzed to issue
warrants for the paymeat of insurance
premiums,”

A httor opinion writtenx by Mr. ¥. S5, Christ-
opher, Assistant Attorney Gonsral, of date October 1,
.1934, addressed to the State mghwar Department, at~
tention ¥r. T, H. Webd, is 4in apparent and possitly
real gonfliet with the views here expressed, The op-
inion answered the rolluing questiont

-m.u you please advise us at ronr
sarliest. oonn.nianoo 42 the State Highway De-
partment may pay the premium for fire insur-
ance protecting eargo carried; publie liadile
ity insurance eove lese of life or dem-
age to property; and protection against ool-
lision with other grary in either of the two
following ways. B

_ The question arose out of the operatieon of the
ferry involved in the present inquiry, Mr. Christopher



Hon. Geo. H. Sheppard; Page 5

answered that the Highway department woilléd dbe author-
ized to protect itself-by Snsuranse frox damages result-
ing to passengers or oargo in the operation of the ferry.
- It this copinion bde in eonfliet with opinion No, 0-BOL,
hereinabove referrsd to, it has been overgiled by the
exprésa language of tha% opinion, Moreover, the letter
opinion of Mr. Christopher is not in keeping with the
declared poliocy of this State with respect to insurance
generally, and if it has not been overruled it should now
be overruled. ' : ' '

As authority, Mr., Christopher sites Btate v.
‘Elliott, 212 S, W, 695, and quotes ther~from as follows:

"When & State exbarks in an enterprise
whioh is usually carried on by individual per-
sons or oompanies it voluntarily waives its
sovereign charaster and is subjeot to like
regulations," _ :

The quotation pronounces a sorrsot rule of law,

but it $s no auvthority for the holdingtmssd upon $t. It
is true when a state voluntarily comes into the sourts
house she must{ wear oitizens clothea, JIn other words,
it voluntarily waives its sovereign oharacter insofar
as bdeing immune to sult is concerned, and in the litigation
that follows it is subjest to precisely the same prooedure,
and likewise 458 governed by precisely the sams rules of -
substantive lew involved in that particular procedurs as-
epply to other parties. It 4oes not follow by any means,
however, that the sngaging in a proprietary business hy -
ths State or even the voluntary surrender of its immunity
from suits that it in any wise walives its right o0 exer
pise its own Suldgment with vespsot to other matters of .
proprietary interest, such asthe wisdom of -oarrying ine
~ surence mpon its property or against its hazards or

risks, That is & matter of governmental policy.to be
_sxeroised the nne way or the other at the gogernment’s

ptien, - N ' o

| You are therefors mdvised that in the opinion
of this department you are not authorized to approve
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these items for payment.
Yery truly yours

ATTORNEY GENERAL (F TEXAS

By /s/ Ooie Bpeer
Oole Speer
Assistant

0S:MR

APPROVED JAN. 20, 1940
/e/ Gerald C, ¥ann
ATTORNEY GENERAL OF TEXAS

THIS OPINION CONSIDERED AND APPROVED IN LIMITED CONFERENCE



