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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C, MANN
ATTORNZY SERERAL

Hon. Joe J. Flaher
Diatriat Attorney
San Augw tine, Texas

Dear 8ir:

Opinlon ¥o. 0-1798
Re: Whesther, under

Your opinion requsst o Beoembér 27,1959, has
' thia Department), The fol~

centun by
a Augustine
The majority

»Zhequestion 18 whether under Argicle
“\is s DUTY of the County Attorney to
Validity of the elsction....”

tldle 886-32, Vernon!s Annotated Fenal Code,

provicded for/the ordering end holding of a local optlon

election er the terms of the Tsxas Liguor Control Act.
Article 888-40a, Vernon's Annotated Penal Code,

in providing for & possible coantsst of such a local option

eleoction reads, in so far as epplicable, as follows:

*. ...and the proocesdings in such (local
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option election) conteat shall be ccnducted
in the =seme wanner, a3 now govern the con-
test of any general electicn....” (Parenthe-
‘t4ical insertion ours)

Artiele 30695, Revised Civll Stacates, 1925, pro-
vides: ‘

»If the contest be for the validity of
&n election held for any other purpose than
the election of an officer or officerz in eny
county or part of & county or precinct of a
county, or in any incorvorated city, tcwen or
village, any resident of such county, preecinet,
city, town or village, or any number of such
reslidents, may contest such election in the dis-
trist court of such county in the same manner
and under the same rules, as far as epplicabdble,
as are prescribed in this chapter for contest-
ing the validity of an election for a county
office.%

The succeeding article 3070, Revised Civil Sta-
tutes, 1925, declarss: ,

"In any case provided for in the preced-
ing article, the county attorney of the county,
or if there is no county attoraey, the district
attorney of the distriet, or the mayor of the
¢ity, town or villages, or the officer who de-~
clared the official result of said electicn, or
one of them, as the case ray be, shall be made
the contestee, and shall be served with nctice
and stetement, and shall file his reply thereto
a8 in the cass of a contest for office;.,.."

Artiole 3043, Revised Civil Statutes, 2925, pro-
vides thats

"The person ... shall, within ten days
after receiving such notice and statement, de-
liver, or causge to be delivered, to said con-
testant, his agent or attorney, & reply there~
to in writing,"
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Artiocle 5, Section 21, of the Constitution de-
clares:

" .e..The county attorneys shall repre-
sent the State in all cases in the District
and inferior courts in their respective coun-
ties; hut if any county shall be included in
& district in which there £hall be a dlstrict
attorney, the respective duties of district
attorneys and county ettorneys shall in such
counties be regulated by the lezgislature....”

Tt will be noted that the latter clause of the
.Sonstituticnal proviso set out above affixes an important
‘restrietion or qualification upon the general power an-
nounced in the first c¢lamse. San Auzustine County is with-
in 8 judieiml district having & distrlet attorney; there-
fora the terms of the Constitution relegates to the Legls-
lature license and authority to deflne the power and duties
of the county attorney.

~ ... The term "duties™ us ussd in the Constitutlion
inherently implies the further ldea of “power" or "authore
ity." Ccnsequently, we npust looX to legislative act in
order to ascertain the extsnt as well as the definition
of the county attorney's dutles. IHis powers and duties
are co-sxtensive. In other words, where there is no au=-
thority there can bde no duty} and where there is no duty
there can be no power or authoritiy. See Mechem on Fublie
Orfices and Cfficera, Sections 501 and 502,

It 1= ¢o be observed here, that we have heen
unabla to find any statutory provision requiring or au-
thorizing a county attornesy to defend the validity of a
locel option elsetion in event of contest proceeding.

‘For do wo bslieve that the terms of Artiecle 3070, Hevised
Civil Statutes, 1925, supra, impose such a duty. That
statutory provision merely preovides that the named contese-
tee in an election contest "shall file his reply” (under~
scorinz ours) to the notice and statement of contest.

The case of Yoore et al vs. Commissioners' Court,
of Titus County, 192 S¥W 605, invelving en electlon contest
cn another matter, while not deeisive of this question, is
strohgly persuasive., The oplnicn is ghort and we quote 1%
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in full, to-wit:

"Levy, J. The proceeding is to conteat
an election held In justide precinct lo. 3
of Titus county for the purpose of preventlng
the running at large of hogs, sheep, and goats
in said precinct. The court sustalned a gener-
al demurrer to the petition, end the appeal
is to review the ruling or the court in that
respeact,

*The petition alleged that the county
‘attorney had agreed that a notice of the con-
test need not be given to him by the ccantes~
tants and had sgreed to waive such notice and
service theoreof upon him. The petition does
not undertake to allege that a written state-
rent o the grounds of the contest had bsen
served upon the county attorney of the county.

- The statute requires the giving of notice of
the contest (Artiocle 3151, Vernon's Sayles®
Statutes), and requires that the ccunty attor-
ney in thls charaeter of proceeding *shall dbe
spalvad with notice and statement' {Article
3073, Vernon's Bayles' Statutes). 'The siving
and sa*ving_er the notice required by the
statute 16 not Tor the henefit of the county
attorney and pecullarly personal Lo bim, who
is merely & formal party to such proceeding.
¥he glvins and serving of the notice prescribed
by ths statutes is the prerequisite to the Juris-
diction df;t Le aistriet court, Cauthron Ve

urpny, 61 LeX. Civ. APpi 462, 130 5. W. 671, A
gpecific rmode of contesting an electlon having
been prescribed by the statute, that particular
node alone can he resorted to; it is exclusive
of every other mode. And this particular pro-
cesding is not a contest as bLetween two perscns,
sc 88 to authorize engd warrant the county sttor~
ney to waive & statutory procedure essentially
involving jurisdiction of the district court.

"It is believed the court did not err in
sustaining the demurrer, end the Judgment 1is
affirned,”
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You are therefore respectfully advised that
it is the opinion of this department that 1t is not the
duty of the county attorney to defend the vallidliy of a
ccntested local ontion election. Yeou gre further re-
spectfully advised that it is the opinion of this de-
partment that when the county attorney is made contes-

tea and served with notice under Articles 3043 and 3070,

Reviged Civil Statutes, 1925, it then becomes the duty
of the couniy attorney to prepare and file the written

contastee's reply as required by sald statutes and that

when this is done the ¢ounty attorney has fully dis<
charged his statutory duty. Any additional act or acts
of the county attorzey beyond that of filing his reply
would Seem to rest yurely wlthin the discretion of the
county attorney. There would appear no other criterion
which would be resorted to.

The opinion of this department, dated April
22, 1838, written by Hon. Jce Zharp, sssistant Attorney
General Vbl. 381, page 120, holding to the ccntrary,

cites the case of Hooker vs. ¥oater, 1 SW {2nd} &8, whiech

case we think is neither decisive nor versuasive, and
said opinion is therefore overruled.

Very truly yours
ATTOSNTY GENIRAL GF TEXAS

e J. ¥anning
Assistant

ORI AW
APPROVEDFEB 14, 194C
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