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Gerald C, Mann
Attorney General

Honorable H, A, Hodges
County Auditor
Williamson Oounty
GedTgetown, Texas

Dear 8ir:

Opinion No. 0-1823

Re: Does the Commissioners' Court
have legal authority to pay the
Justioe of the peage and oonstable
examining trial fees in cases coming
under the "Bad Cheok Law"? And
related queations,

Your recent request for an opinion of this department
on the quostions as are herein stated has been received,

%e quote from your letter as follows:

"£indly refar to the following articles in the Code
of Criminal Pyooedure; :rt. 1020, Examining Triels, Felony
Cases, payable by the County, or state, after incdiotment;
Art, 1071, Sxanining Trials, :isdemeanor oases, payanble by
defendant after conviction; Art. 1052, 22,50 Fee of the
Justice of the Peace for eac: case tried and disposed of
before him, ’

"The 48th Legislature, Regular Sessicn, passed the
*Bad Cheok Law", X, B, No, 190, and udder section & states
the Officers serving process, in or out of the couanty,
shall 2. compensated as thoush the offense were a felony
in grade,

"This lew has oaused some oontention from the Justice
of the Psace and Constables that they ars entitled to the
payment from the County iz Zxamining Trials ocoasioned by
the wording 'as thouzh the offense vere & felony in grade?,
and have filed e¢laims for payment,
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*Kindly render mo an opinion in answer to the follow-
ing questions-,

*l. Does the Commissioners' Court have legal authority
to pay the Justioe of the Feace and Constadle
trial fees in cases coming under the *Bad Check Law'?

=2, Is there any change in the Examining Trial fees
as set out in Artiocles 1020 and 108X} C. C. P, occasioned
by the enactment of the 'Bad Chsok law', or any othsr law?

- *3. H. B. No, 205, 48th Leg., Regular Session, deals
with Costs and Fees in Hlldcmnanor Cases, Under this Bill
will the Conetable .r Justice of the Peace be entitled to
the Ixamininz Trial Fees where the defendant serves ths
Fine and Costs in jail, under the Bad Sheck Law conviction
or under any otheor law?®

Section B of Article 567-b, Vernon's Fenal Cods,
reads as follows! '

"In all prosecutions under sestions 1, 2, and 3 of
this Act, )>rocesa shall be issued and served in the county
or out of ths county where the prosecution is -endin: and
have the saxze binding force and effeot as thouch the offense
being prosecuted were a (;Iony; and all officers issuing
aend serving such process 1n or out of the county wherein the
prosecution 1s pending, and all wiinesses from within or
without the oounty whoreian ithe prosesution is pendinz, shall
be compensated in like manner as thouch the offenss were a
felony in grade.”

Articles 1071 and 1072, Code of Criminal Prooedure,
Teade ags followss

"Article 1071, Justices of ths pesce who sit as
an examining court in misdeneancr cases shall be entitled
to the same fees allowed by law to such justices for
similar services in ths trial of such cases, not to exceed
thres dollars in any one oase, to be paiéd uy the defendant
in case of final conviction,”

mArticle 1072, Sheriffs and eonstables serving
process and attending any exazining eourt in the examination
of a misddmeamor case shall be entitled to such fees as are
allowed by law for similar services in thes trial of such
cases, not to exceed three dollars in any cone caze, to be
paid by the defendant in oase of final conviction,



Article 1020, Code of Crininsl Procedure, provides
fees for a ecunty Judge or & Justice of the peace who site as
-an examining sourt in a felony c¢ase, and also provides for
cextain fees for sheriffs snd constelLlss servin: »rooess and
attending any exauinin: court in the examinatiuvn of any Lelony
case, Under this statute the dlstriect and eounty attorneys
are entitled tc cortain ocompensetion for attendin, and prozecute
ing any felony oase before an exaxicing eouwrt.

The county officials of ¥illiamson Ccunty are eoi~
pensnted ox an aanuel stlary bdasis, ané Bection 17 of rtiocle
3%l s provides that)

"In oounties whersin the county officers nemsnd in
this Aot are coapeasated on the basls of an nanusl salary,
the -taie of Texas shall not bs oharged with and shall not
pay any fes or comalssion to any precinot of ficer for any
sexrvices by him performed, but said officer shall be poid
by the county out of the Hffiocers’ Salar; fund suoch fees
ané commissiond as. wo.ld otherwise be pald him by the :tate
for suci services,”

«e¢ v.ish to 0all your attantion to opinioas Wo. 0-1135,
Oel335 ant Q«1867 of this Cepartment, written by Honorabdle I'ick
Stout, conrios of which ers attacued, in respect to Cection & of
‘rtiele 567=b, supre,

In view of the rforegoin; atatutes you are respectfully
advised that it is the opiaion of tals departaent that cls 56%7-b,
Vornon's Penal Code {¢com:.only referred to as the bad Check Lew)
éoes not amend oy repeal Artiecles 1020, 1071 anc 1072 of the 0050
of Crimine)l Procedure, pertalining to sxmmiaing trials, The sounty
18 not obligatsed to pay the examining trisl fess in misdemsanor
cases but such fees are to be aspossed as part of the 0osts agalnst
the defendant and are to be paid b hix upon final conviction,
Kowesver, the ¢om iseioners' court haes ths legal ruthority to pay
tae justice of the pence and the oconstable exwmulain: trial fecs
in felony eakes comi~+ undsr the “bad check law' wlhere tl.e county
offiocars are compensatec oo an annunl salary basis and whore Lhe
precinct officers are comjensated on a fae basis,

Our anuwker o your fir:t question necessarily aznswers
your seccnd guestion,

House Bill No, 205, Acts of the Forty-sixth Legislature,
referred to in your tnird question, is brought forward in Vernon's
Code of Criminal Froecedure es Article 1055 snd provides thaty
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*fis county shall not be lisble %o the officer
and witness having costs in s misdeneanor case where
defendant pays his fine and eosts, The co.nty shall be
1iable for one-~half of the fees of the officers of the
Court, when the defendant falls to pay his fine and
lays his fine out in the county jail or discharges the
saae by means of working such fine out on the oount{
roads or on any ocounty projeet, And tohzly sush '
of costs, the County Clerk shall issue his warrant on
the County Treasurer in favor of such officer to be paid
out of the Road and Bridge Fund or other funds not other-

~ Wise aporopriated,”

Artioles 1071 and 1072, Code of Criminal Proocedure,
supra, provides that feus in exazining courts in misdemesnor
cases shall be paid by the defendant in case of final conviotion,
Therefore, you are advised that examining trial fees in misdemeanor
cases oan be taxed as costs against the defenfant in cass of final
oonviction and where the défendant does not pay his fine and cost
and satisfies the same by layin_: his fine out {n the county Jall
or discharges by means of working such fine out on the county
road or any ocounty project, the justioe of the pecce and constable
would be entitled to one~hamlf of ths examining trial fess as costs
under irticle 1055, Code of Criminal Procedurs, supra., However
such sxamining trial fees can be collacted only after such exanm a
triel has sctuakly bdeen held,

. It is to be understocd thet we do not pass upon the
coastitutionality of Article 1071 of the Code of Oriminal Fro-
cedure, supra,

Trusting that the foregoing fully answemsyour inquiry,

we remain
Youras very truly
ATTORNEY ZWEV.'L OF TEXAS
By (wigned) ARDILL WILLIAMS
Assistant
AV 11LM
ECLOSURE

APFROVED JAM. 30, 1940

(Signed) GERALD C. WANN
ATTORNEY GITERAL OF TIXAS



