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Dear Sir:

Opinion No, (O-1845
He: Construction of X

Ag our

te have your letter of fanpms 2s 19040, nsk
a of\Vernon's Annotated

opinion with reference to Article &
Texas Clvil Statutes., After Quotig &
our opinioa with reference to QYiowing questions:

“rirst. s 1agguage ~ont.1ncd in the firat
paragraph of Seotibn 1 of the St 3 hersinsbove

referred to mer y Y Rene s > ralating to and

i apriMed\{n conneétion with Sections
'd and “o% of\the Statute, or is the
1anguago 'of the\Stetute so‘smblguous as to invalldate

ade -mee hat to curtall the produetion of
& ¥ . :nount: set forth in Seotions "a™, "b%,
-;: b the Statute is waste as & natter ot

(b)) Does the Comzisszion have the power to

e profuction of wells desaridbed in Ssotions

wa®,  wpw, Wew ndn and "e™ of the Statute, if sueh curtail-
ament 1s necessary to prevent waste 28 provided in other
Statutes of this State?

“Third, XL you have answersd Section (a) of Question

Two in the arrirnatito. then pleass advise whether or not
the legislature had the power to 80 deolare and provide.
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s Pourth. Does the Statute prohidit the Comaxission
froe restrioting the production of wells of depths and
bhaving the producing capacities as set forth 1ln Seotions
“a%®, "b", "o", “4* end "eo" only whern such wells would de
dumaged or result in loes of production ultimately recover-
able or cause premeture adandonment of same, 1f the well
or well's daily production were artificially curtailed?

=pifth. Should it de held by your Departwent thsat
Article 60491 is not invallid because of any exbiguity in
the language used, then is same invalid for eny other
reason?

wSixth, Should it be held that Article €6049D ig a
valid stafute, then 1s 2 rinding by the Railroad Commission
of Texss of facts whioh brings a well with any of the
classirfications of a marginal wesll finel, conclusive and
bindlng upon the Courts?

*Seventh, If Artiole 6049 1s & valld Statute, can
the Rallroed Commission in a proration order fix the 4daily
allowable of any pumping or flowing well having a potentieal
capaclity greater thar that of z marginel well, under your
determinstion of the meeaning of marginel wells, below the
amount allowed for a marginal well of simllar depth?

*pighth, If the language used in the Statute to the
otrer_ETEE tern 'marginal well' as used hereir means e
pumping oll well ocapable, under normal unrestricted operating
conditions, of producing sush dally quantities of cll as
herein set out as would be daxaged, or result in a loss of

' the production ultimately recoverable or cause the premature
‘P’ﬁf"’m“&{’f tegfé if its daily producticn were artifri-
olally curtailed,* s not 8o ambiguous when used in connec-
tion with the rest of the Statute so es to inveliidate same

in 1{ts entirety, then please advise wbat, in your opinion,
i1s the precise meaning of the language quoted?®

‘%e 21=5 have your supplementsl reguest of January 15,
1940, in which you ask the following guestion:

‘wRine. Does the Railroad Commission of Texas have the
power under Article 6049b, Revised Civil Statutee of the
State of Texas, to artificislly ourtail the production of
& pumping well having a produeing oapseity of more than EBO
barrels per day and producing from horizons found at a depth
betwoen 2,000 and 4,000 Peet, below EO barrels per day as
sot forth i Seeticn "bf of the adove referred to articles™
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Befors stating our answers to your guestions, we
believe that it will be Lelpful to set out briefly the legis-
lative history of the "Marginal Well Statute,”™ and the depart-
m;ftnl and judicial cocstruction which it has received up to
this time,

The Marginal Well Statute was first enaoted as Senate
Bill No. 337, Aots, 42nd Legislaturs, Regular Session, Chapter 58,
Fage 92, which became effective April 16, 1931. The caption of
this statute reads as follows:

nAn Aot to define marginel welle} declaring it to
constitute waste to artificially restrict the normal
production thersfrom} directing that no rule or order of
the Rallroad Commizsion or other eomstituted legal authority
shall be entered requiring the restriction of the production
of sny marginal wel); declaring esch proviaslon independent
of each other provisioni end declaring an emergenoy.®

The first two sections of Senats Bill Ko. 337 read as
follows:

"SECTION 1. The term 'Marginal ¥ell' as used herein
means & pumping 01) well producing such dally quantities
of oil as Berein set ocut as would de damaged, or result in
a loas of the production ultimately recoverable, or cause
the premature abandonment of same, if its deily production
were artiriocially curtailed. The following descrided wells
shell be deexed 'Marginal wells® ip this Stete:

w"(a) Any pumping o1l well within this State having a
daily production of ten dbarrels or less, averaged over the
preceding thirty conseoutive daye, producling froam a depth
of 2000 fest or less;

* (%) Any pumpicg oil well within thie State having a
daily production of twenty barrels or less, averagsd over
the preceding thirty consecutive days, producing from a
horizon deeper than 2000 feet and less in depth than 3500
Teot}

*{c) Any pumping oil well in this State having a daily
production of forty dbarrels or less, averaged over the
preceding thirty consecutive days, producing from a horizon
deeper than 3500 feeot. _

"grc., £. To artificlslly curtall the production of
any 'Margina) vell' bdelow the marginasl limit es set out
above prior to its ultimate plugging and sbandonment is
hereby deoclared to be waste, and no rule or order of the
Rallroed Commission of Texes, or other constituted legal

el - M A b _ %8 & rmbawmad macnmlcaliose caabel abtltan A® tha



Hon. John E. Taylor, Fage 4

Section 3 of Senate Bill Ko. 337 declared each pro-
vision of the atatute independent of eech other provision
and declared the legislative intent to have passed sach
rrovision independently of all other provisione. Seotion ¢
was an emergency clause, which read as followst

"SPC, 4. The fact that there is no lew defining
a 'Warginal Well' and pone whioh prevents the artificisl
ocurtailment of the preduction of small puamping wells, the
artificlel restriction of whieh would cause their dasage,
a smaller ultimate recovery of ¢il therefrom and their
premature abandonment, creates art emergensy and an impere-
tive publlic neoessity requiring thet the Constitutionsal
Rule which requires bills to be read on three several days
be suspended, and such Rule i{s hered; suspended, and that
this Act take effect from end after its passage, and it
is 30 enacted.,"

After the passage of the Karglnal %Well Statute, the
Legislature ensoted Eouse Bill Ko. 25, Acts, 4End legislature,
First Called Seasion, Chapter £6, Fege 48, wkich became effec-
tive August 12, 1951, and most of which is now ezmbrsced in
Article 60490 of Vernon's Annotuted Texas Civil Statutes,
Section 16 of this statute (Dow Seotion 16 of Article 6049c
of Verpon's Annotated Texas Civil Statutes) contains the
following provieion with reference to The Narginal well Statute:

*Kothing in thise Act contained shall modify or change
in any way the terms and provisions of Senate Bill Ro. 3357,
pessed by the Forty-second Legislature at its regular
Session, commonly known ss the Esrginal well Bill.*

Subgequently, the Legislature ensocted Senate Bill
No. 1, Aots, Fourth Called Session, Yorty~second legislature,
Chepter £, effective November 12, 1932, Section 12 of this
statute contained the following provision:

", + » 204 this Act shall not be sconstrued to repesl
or modify Sesnate Bill Ne. 337, psssed by the Forty-second
legislature, at its Regular Session, known as the ¥arginal
vell B1ll."

On January 17, 1933, the Attorney General's Department
construed the Yarginel ¥ell Statute in en opinion written by
Asslstant iAttorney Oeneral Meurice Cheek to Kr. R. D, Parker,
whbo wae then Chief Supervisor of the Oil & Cas Division of
the Railroad Commission. ¥with refersnoe to the construction of

the margina) well statute, as it then read, the opinion eontalined

the following statéement:
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vIt is my opinion that under the terzs of this sct
the Railroad Coxmiasior 1s expressly denied the right to
pass any order which curtails the production of any
marginel well below the margiral limits set out in the
aoct,.

*This act constitutes « definite limitation on the
authority of the Rafilroad Commission. Under its teras
the Commission cannot curtall the production of a pumplng
o0il well producing frox a depth of 2000 feat or less below
10 dbarrels per day. It camnot curtall tkhe production of
such & well producing fron a horizon dseprer than E200C feet
and less than 3500 feet delow Z0 dberrels per day, or s
punping o4l well producicg from e horizon deeper than
3500 feet below 40 berrels per day.

*The faot that & well is a pumping well doss not with-
draw fros the Commission the power to curtail its production
to prevent waste under the statutes dows to the limite set
forth. In other wards, & puxnping o1l well 1s eubject to
the rules, regulatliorns rnad orders of the Rallroad Commiasion
Just the same as any other 01l well i{n Texas, subjest to
the limitstions impossd on the powers of the Commission by
this sot., The Commission may, to prevent waste, curtall
the prcduction of such wells down to the lixitp set forth
in the aoct, but it may not ocurteil their production below
the 1imits."

Cn april 1, 1933, Conference Opinicr No. 2918 of the
Attorney Ceneral's Department, addressed to the Railroad Commise
sion of Texas, and written by Aasistant Attorceys General Neal
Powers and Maurice Cheek, was issued, containing the following
statement: .

*Under the margirsl well lew (acts, 1931, 42nd leg.,
p. 92, Ch. 58 - How Art. 8049b, K. S.), pumping wells whieh
produce from the Lorizor whith exists in the Zaat Texas
field may not be curtalled by e proration order of the
Rallroed Comziassion to a dally sllowable ¢f less than
forty barrels, althoush they may be curtslled to that figurs
to prevent waste,”

Subsequent to the rend-ring of the foregolng opinions,
the leglislature passed House Bill Ko. 878, .ots, 45rd leglsla-
ture, Regular Sessior, Chapter 97, Fage 215, whith became effeoc-
tive april £7, 1933. This statute amended Section 1l of the
marginal woll statute eo e£s to read as followss
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nSeotion 1. The terz *ixarginsl (ell' as used herein
xeans & pugping oil well capable, under rorzsl unrestricted
opersting conditions, of producing such daily quartities
of 01l as herein set out as would de damaged, or result in
& loss of production ultimately recoveradle, or cause the
prematiive sbandonxent of eaze, if its daily production
were artificially curteailed., The following described wells
shall be deemed ‘lLiarginel %ells® in this State:

“t(a) Any pumpirg oll well withip thie State having
& dally cspecity for productior of ten {10) barrels or less,
averaged over the preceding thirty (30) eoneecutive days,
producing froz a depth of two thousand (&,000) feet or less:

vt ({b) Any pumping oil well within this State having
a daily cepscity for production of twenty (ZC) darrels or
less, averaged over the preceding thirty (30) consecutive
days, producing froz & horizon deeper than two thousand
(2,000} feet and less in depth than four thousand (4¢,000)
feet:

=t (¢} Any pumping 04l well within this State having
a daily czpacity for producticn of twenty-five (25) darrels
or less, aversged over the preceding thirty (30) consecutive
¢ays, producing from & horizon deeper than four thousand
{4,000} feet and lessz in dspth than six thousand (¢,000)
Leet!

»1 (4) any pumping ol woll within this State heving a
delly eapacity for production of thirty (30) barrels or less,
averaged over the precedirg tbirty (30} consecutive days
produoing from a horiron deeper than six thousand (6.000’
feet and less in depth than elght thousand (8,000) feet:

nt({e) iny pumping oil wsll within this State heving
s dally capeeity for production of thirty-five {35) berrels
or less, sveraged over tte preceding thirty (30) consecutive
days, producing froz & bhorizon deeper than eight thousand
{6,000) feet.™

The emergenoy clause of Eouse Eill &78, supra, read
as follows:

"SEC. 2. The feot that the present definitdon of the
tern 'Earginel w%ell' operates as en lmpediment to the edmihis-
tration of the conservation laws of the State of Texas in an
equitadble distributidn of the alloweble production in the
©il fields of this S2tate creates an smergency and an impera-
tive pudblic necemaity requliring that the Conetitutional jtule
which requires bills to be read on three seversL dayx be
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suspended, and suck Rule is heredby suspended &nd thet this
Aot take effect froc and after its passage, and it is a0
snacted.”

On October ¥, 1933, Honorable ilaurice Cheek, Asslstant
Attorpey GConeral, wrote a letter opinion to the Committee on
011 & Cas of the House of Representatives of the Texas Legisla-
ture. ¥ith reference {0 the marginel well law, the opinion
contained the following statement:

*The marginel well lew which limits the power of the
Comnission to curtall the productiocn of wellg below a
oertain limit is simply s linitation on the authority of
the sdministrative body to which has been entrusted the
duty of carrying 1ato effect the c¢onmervation laws of this
state with refererce to o0il and gas, It is simply a legis-
lative declaration that, even though waate might result, ir
all the welle in this state are permitted to produce at the
1imits set by the marginal well faw, thst nevertheless that
rate of produotion wiil not be unlawful and operators can
conduct thelr operstions sooordingly without fear of inter-
ference from the Rallroad Commission.

"gpecifically apswering your inguiry, the lesglslature
has the power to fix the limits of production of marginal
wells at any point that it sees f£it, since tie marginal well
law 158 a limitation pot on the rights of the operator but
on the powers of the Comaisalon, This, of course, is not
the same as saylng, assuzing that there were no marginal
well laws, that an order of the Cozmisslon ocurtelling the
production of wells to a ridieulously low limit would be
a valld order. In that case the order of the Comzisaion
would de unconstitutional as depriving the opsrator of his
property without due process of lawj but the limits whieh
are gset on the authority of the Commission by the Legisla-
ture in s law of this oharacter are solely withip the
dizoretion of the lsgislature apd the courts will not
disturd such a law, howsver much they say strike down an
order of the Commissiocn which unreasonably curtalls the
production of operstors beyond the nececsitles of the
prevention of waaste."

Eouse Blll No. 788, 44th Legislature, Regular Session,
Chapter 78, Page 180, erfective April 13, 1935, contained a
puzber of amendments to the statutes providing for the regula~
tion of the productior of oll end gas by the Rallirosd Commnission.
This statute aleo conteined two express provisions with reference
to the marginal well statute. Section £, which amended Artlele
6014 of the Revised Civil Statutesz, sontained the following
provisiont
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*Rothing in this 3ection shall be construed to authorize
limitation of production of marginal wells, &8 such marginel
wells are defined by Statute, delow the amount fixed by
Statute for such wells."

Seotion 128 of House Rill Ko. Y62, supra, whioh is pow
contelned ip Verancn's ismnotated Texas Civil Statutes as Seo-
tion 18 of irticle &604{%e, contained the followinc provisions:

", s« ¢ 4apd this Act shall not be construed to repeal
or modify Chapter 97, Asots of the Forty-third legislaturs,
Regular 3ession known as the ‘Marginal well Aeot.'®

The voregoling statutes contain all of the arcendments
and references to tho Larginal ell Statute up to the present
\\ tize, contained in any leglsiztive ensotmcnts.

There has besnh oOnly one referyence to the marginal
well atatute in ary Texas case, such reference bzlng contained
in the deoision of the Court of Clvil ippesls at Austin in the
-case of s Tide %ater Assoelested 041 Coxpany v. Rallrosd Commie-
sion, 120 5. V. . & declgion does not undertske

1o construe the Marginsl ¢ell Statute, except Lo refer to

*"tha fact that the Legislature itself has taker cognizance

{see Art, 60490, Vernon's R. C. S. as amended) that a 4ifferer~
tiation should be made between marcinal wells and the more
productive areas of a fleld, ..."

The marginal well statute hes also been referred to
by the Federal Courts in the Rowan & Nichols case, Ix the
obinion ir the Distriet Court, Rowen & klcbols Cil coggggx_
v. Rellroad Commisslon of Texas, Judge kcklllaen sald (28 F.
Supp. ’ ’

vRespondents, in ar affert to extenuate the lnequmlity
of their order, sugsest the difficulty presented by the
marginal well law. Article €049b, Vernoon's Aan. Civ. St.
Tex, 7This Aet reletes to pumping wells and 50 far as
Tast Texas 1s concerned forbids the artificial curtallment
of productlon below 20 barrels a day if such redustion
sould eesuse &smage to the well, or loss of ultimate recovery,
or premature sbendanzent.

*. . o The Statute offers no excuse for e flat £0
barrel&nllotanee to other wells running up to 860 barrels
per hour.

“If it be oconoceded that the Statute is valid {which
has been seriously questioned) and that these striotly
marginel wells sust be allowed 20 barrels & dey if they
can make it, stil]l that furrishes no excuse for confisoatihg
the property of some other producer better situated.
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¥umping wells of this variety might epreer in & field

to such an extent as to exhaust the santire allowabdle,
thereby leeving nothing for high potential flowling

wells. Ko such absurd result was ever intended. This
Statute was obviously designed to keep these small

pumpers from being slighted off, it being contemplated
that the better wells would have a much higher allowabls.
If, however, this marginal minimus must de consildered aa

e component element of a prorsation scheme, thereby unreeson-
ably reducirg tlv allowables of other better wells, either
the Statute or the scheme must fall."

Io Rellroed Commission of Texas v. Rowan & Nichols
01l co., Y07 F. (EA) 70, Judge Foster of the Circult Court —
of Appeals said, with reference to the Marginal »ell Statute:

"The 45)1 wells referred to in the stipulatien as
allowed to produce #ll they can may properly be classed
a8 zarginal wells under the terms of & Texes statute,
Art. 6049b, Yernon's Ann. Clv. Stat., which, inter alias,
defines a marginal well e» any pumping well having o« dzily
output of production of 20 barrels or less, The statute
prohibits the Railroad Commission from restricting the
production of any marginal well as thereunder defined,

Y. o o Flowing wells produeing £0 darrels of oil a
day or less ¢could not de considered ae marginal wells
coming within the mandstory terms of the stetute. The
Commiseion is without authority to so class then,®

vith reference to the Marginal ¥ell Statute, the Railroad
Commission has adopted its Rule No. 3 under its general Jtate-
wide Rules, which reads as follows: .

*3. MARGINAL ¥ELL EXEMFTIOK.— Ko rule herein adopted
shall be construed as impeiring or in anywise abrogating
whet 15 known as the 'Merginal ¥ell law,' and each well
producing oll shall Ve entitled to produce without restric-
tion the amount of ol]l fixed by law for its classification
upon the basis of depth.”

Eesring in mind the foregoing statutes, and the depart-
gentel and judicial constructions which have been placed upon
the kKarginazl well Statute, we sha)l) prodeed to answer your
questions. In doipg 8o, we wlill, of course, limit our epinion
striotly to s dlscussion of the legal queations involved, since
all qno:{loal of poliey are outside of our province and rest
solely withiktha-proper dlscretion of the Legislature and the
Bailroad Commlasion.
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PIRST. Our enswer to your first guestion is that
in our opInion all of the Marginal Well Statute should be
construed together ard that the language of the atatuts is
not so azbiguous es to lrcvalidate it.

Ir construlng irticle 8C4SH, we havs followed
certain well recognized gemeral principles of statutory cone-
struction. 7Primerily, we Lave kept in mind the rule that ro
stetute should be held to be invelid or inoperative because
of ambiguity or for any other reason unless there is no
reasdonable construction which can be adopted which would
meke the etatute valid and effective. Sce Yett v. Cook
115 Tex. 205, 2681 S, V. 837; 59 Tex. Juris. £06. I1n constru-
ing a statu. e, the intention of the legisleture is tc be
grrived at by "viewlng the act as a whole, froz caption to
emcrgency cleuse.” Spears ¥, 3an antonlo, 110 Tex. 6)&, 6£5;
£23 S. W. 165, Our Supreme Court hag declared thet, "It is
the interntion of the law which 1s the law; end ornce truly
ascertaiped, it should prevail, ecven agalinst the sirict letter
of the law,” Valker v, Ba;g{, 110 Tex. 50, 814 S, ¥. 295, and
that the oourt will "not apply strict grammatical rules in
interproting statutes, when to G0 so would violste the evident
legisletive intent.”™ Fophum v, Patterson, 1T1 Tex. 8195,
51 8., W. (24) ¢80, :

Section 6 of Article 10 of ths Revised Civil Statutes
provides that, "Ic ell interpretations, the court shall look
diligently for the intention of the lLegislature, keeping in
view at all timss the old law, the evil anéd the remedy."

Our Suprexe Court tas further s2id tbhat, “Once the legislative
intent 18 escertained the duty of tke oourt is pluin. To refuse
to enforce statutes in sccordance with the true intent of the
Legislature is an inexcusable breach of Judlicial duty, because
an unwarranted interference with the exerclee of lawful, leglis~
lative authority." Love v.Wilcox,119 Tex.256,276; 28 S.W.{2d)515.

Bearing in mind the foregolng ourdinal rules of
etatutory construction, it is our opinion that the language
of Article 6049b, while it is rot parfectly clear and unambigu~
ous, 18 suffiolently rlain to maks it posaible to arrive at
tho laglelative intent. Construing all of the stzatuts togetier,
we thidk that 1t is resscnsbly plain that the intentiorn of the
Legialature in pessing the Marginal vell Statute was to place
defipite 1imits upon the powers of the Railroald Comuiselon bo
limit the production of oil froam wells in the State of Texas.
Our opinion as to the specific meaning of the stetute la set
out irn our answersto your remeining questions, stated dbelow.
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. gsZCOND. (o} Our enswer to the rirst sudbdivision of
your second question is that Section 2 of Article 60490, when
construed together with the remaining portions of the atatute,
megns that the Rallroad Comxission is prohidbited dy the legis-
lasure from curtailing the production of oil from the wells
eoxing within the classifications set forth in Section 1 of
the margical well mtatute. The legislative restriction upon
the powers of the Rallroed Comaission is stated in Section 2
in swo ways: first, as e declaration that it i{s waste to
curteil artifielally the production of eny marginal well, and
second, us an express prohidition against any rule or order
of the Rallroad Commission requiring restriction of the
production from any marginal well,

(b} Our answer to the second subdivision of your
pecond guestion is that in our opinion the Comzission does
not kave the power to curtell the producticn of wells desoribed
in subsectione "a", "b¥, “o¢", ™4™ and "e" of Section ]l of
Article 6049b, even thougk the Commiseion should be of the
opinion that such curtailment is necessary to prevent weste
ae provided in other ststutes of this State.

considering the legislative history of the marginal
well statute, and the corstruction that it hes recelved since
ite passage, it is remsonzbly plain that the intention bf
the Leglislature was to deslignate certalin classes of oll wells
&nd to provide that the Rallroad Commlission s:ould have no
power to restrict the production of oll from such wells. The
speoific considerations thmt impel us to the conclusions
statsd above are ss follows;

(1) The lmnguage of ths ststute itself indicates
thet the legisluture intended to restriet the %eilroad Coammis-
sion by removing from its Jurisdiction the power to limit
the production from marginzl wells. The caption of the
origine)l merginal well statute, Senste EBill Ro, 337, Acts,
42nd legisleture, Regular Session, Chapter 58, Fage $2,
states that it 18 "An Act to define marginel wells; declarin
i1t to corstitute waegte to artificially restrict the normal

roduction therefrom; directinrs that Do rule or order of the
Eallroad Comzlisslon or ollher Conetlituted legel authority shall

:entered requiring the restriction of the productlon from
an!m&nﬂ wolle o o7
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Section 1 of salld act then proceocds to define the
term "marginal wells" Dy stating three different spsoific
classifieations. Section 2 contains the specific prohibi-
tions ageinst the restriction of tho produetior from mergi-
pal weils by the Rallroad Coxgqiscion, which have been
herelnbefore set forth. Seotion 4 of the 29t reoites that
an easrgency oxists because of “the faot that there is no
law derining & 'marginel well' and asone which prevents
the ertificial curtailment of the production of wmall pumping
wells.” These portions of the Larginsl yell Statutes ocan
only peint to one latention, that is, an intentior to prohidit
any curtaliment by the Rallrvad Commigsion of the production
of oll from marginal wells.

See 1 Sumzers, "Th: Law of 01) snd CGes" (Perzeanent
Edition) s. 96, where, clting irticle 6049b, the learped
author saye, "The ecbaziscion 18 exprossly denied the power
to limit or prorats productior of 'marginsl wellp.t'™

The only lunguage ir the stetute which might lesd
to & &ifferent corstructicn 1e the language eortained in Section 1,
whioch refers to a marginal woll es Yelng & pumping oll well such
*as would be damaged, or rcsult irn s loss of the production
ultimately recoverable, or cauvse the premature sbanfonment of
same, if its daily production wore artificlally curtailed.v

Similer langusge is e2lac contalned in Seotion 4, where
the lLegislature says that az smergency exists decauss of the
fact that there is no law dsfining a marginal well and rone
which prevents the artiffcizl ourtailment of the production
of small pumping wells, “the artificial restriction of which
wouléd cause thelr damage, s tnaller ultimate recovery of oil
therefroxz =nd thelr premature adandonment, . . ."

It kas been argusd that by the language quoted the
Legislature intended to say that the Rallroad Commission should
be prohibitsd from limiiing the production of marginal wells
only where such restriction of their production would ceuse
waste, and that if the Reilroad Comamission stould rfind that
in faot waste would not be caused by such restriction ef produc-
ticen, then the Reilroad Commission could limit the production
from such wells. 5Such constructior wes apparently adopted by
Judge MeMillar in Rowan & Kiohols 031 Co. ¥. Rallroad Commission,
28 ¥, Supp. 131, 1%6, but was not Followsd Dy sudge Foster in
Railroad Commisseion v. Rowen & Kichols 0il Co., 107 F.(24) 70, 72.
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%e bdelieve however that such sonstruction is untenadle,
In the firast place, it disregards the plainly expressed intepn-
tion of the lLegislature that the purpose of the statute is to
prohidit the restriotiocon of the production of merginal wells.
In the second place, such eonstruction would make the Xarginal
%#ell Statute prac¢tically mesningless, Even if there were no
marginal well atatute, the Railroad Commission cleerly would
have no lawful authority to restrict the production from marginal
wells, or from any other wells, where such restriction would
cause wasts Or would cause damage t0 such wells or result in
the loss of production ultimately recoveradle or in the prema-
ture adandonment of puch wells. The Railroad Commission is
only given power to limit production where such limitation
is pecessary to prevent veste, and of course it would have no
power to enaot a limitation whieh would have exsctly the
opposite result. The evident intertion of the leglslature wes
to malke a legislative definition of what would constitute
nwaste® in ocertein situstions and theredy to place & pew restrioc-
tion upon the powers of the Reilroad Commission, not elsewhere
found in the statutes, Such intention could not be given effect
unless the stetute is construed to be a positive prohiblition
against the curtailxent of the production of zarginel wells.

t2) ¥e thirpk that it iz especlally significant that
after the cnaotment of the originel marginal well statute, the
lagislature has definitely stated in four separate statutory
provisions, whioh have been quoted above, that the powers of
the Eallroad Commisslon to limit produotion of oil should not
extend to the ocurtalilment of production frox marginal wells,
In fact, At appears that each time, after the passage of the
original Xarginal ¥ell Statute, that the Leglslature passed »
new statute conferring droad powers on the Railroad Commission,
the legislature was careful to make specific provisions sgeinst
any construction whieh would give the Railroad Commission
asuthority to cut down the production from marginsl wells, Ve
oannot dbelieve that the legisleture would have shown this
solicitude for the Uargina) Vell Statute had it Intenled that
such statute would not de a definite anéd positive limitation
upon the powers of the Rallroed Commiselon, not contaired in
other atatutes,

820 1 Summers, "The lLaw of 04l end Ges," (FPermanent
Edition) ». 98, note 66, where it s sald, "Denial of the
conmission's authority to limit and prorate production of
such (marginal) welle is stated in articles 6014 and 60490¢,
8. 1¢." As we have previously polnted out, such denlal is
2180 found in Article 60496, s. 18,
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(3) The construction c¢f article 6C49b by the Attcrney
General's Department has consistently been that this statute
was a prsitive limitation upnn the powers of the Railrrad
Commission, The relevant purtions of the foarmer cpinions of
this Department which have considered the question have been
quoted abnve and need not be repeated here. These former
cpinions contain clear and definite statements of the inter-
Fretaticn which is adopted in this npinion. Such consistent
departmental interpretation is in itself highly persuasive.
Federal Crude 0il Company v. Yount-iee 0il Company, 122 Tex. 21,
52 5. W. (2d) 56, Mocrmen v, Terrell, 109 Tex. , 202 5. W.
727. 1In addition to the construction of this statute in the
2pinions of the attecrney General, we again refer to Rule No. 3
c¢f the 3tate wide Rules adopted by the Railrcad Co umission,
which specifically provides that no rule adepted by the Commis-
sion shall be construed as abrogating the Marginal Well Law
and that "each well producing oil shall be entitled to produce
without restriction the amount of oil fixed by law for its
classification upen the basis of depth.”

THIRD. Our answer to your third question is that

it is our opinion that the Legislature had the power to limit
the jurisdiction of the Railroad Ccumissien by Erohibiting it
from curtailing the prcduction from marginal wells. Wwhether

or not the legislative definition of "waste™ contained in

this statute conforms to the {agts is imnaterial becaus% tge
ﬁssinse °£ the s&atute s a linitation upon the Howers of the
ailrcad Commission, and not a regulation of private rights.
The Railroad Commission has only such authority over the prcduc-
ticn of oil as is specifically vested in it by the Legislature.
article 16, Section 5%a of the Constitution of Texus is merely
a general declaration of policy with reference to the conserva-
tion of the natural resources of the State, and a direction that
"the Legislature shall pass all such laws as may be appropriate
thereto." The question of what laws shall be "appropriate"
rests exclusively within the discretion of the Legislature.

Wwhat laws, if any, shall be passed regulating the producticn

of oil, and what powers, if any, shall be vested in any adminis-
trative agencies, are questions which the Legislature alone

can decide. The Railroad Co:mission cannot exercise any power
unless such power has been specifically delegated to it by the
Legislature. In the case of Danciger Cil & Refining Co. v.
kailroad Commission, 49 S. W, (2d) 837, 841, the court saild:
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".e receognize the rule th=2t, in the reeulaticn and
¢ontrel of private rights und prezerties of individuslce
by adainistrative agencies of the state, ithe interesus of
the individual, sco far as consonunt with the public welfare,
should be jealcusly guarded and vurotected; and nc autherity
net clearly delegated to such agency by the Legislature,
or neceisarily implied from that expressly delegated, shceould
be sustained."

See alsr Coamercial Standard Insuarazanzce Cn, 7. Board of
Insurance Ccemmissicners, 34 S. ... (<4d; 345; State v. 2nbiscn,
60 S! ‘". (.‘Jd) 292|

oince article 6049b is a restrieticn on the pewer cf
the kailrrud Comission to act, there is nc Zuestion but what
the Legislature has the power to make such restricticn.

FOURTH. Our answer tc¢ your fourth question is that
the sarginal Wwell ot-tute prchibits the Railrecad Coanission
from restricting the production of nil frea wells coming within
the classification set ferth in the statute, z2nc thut such
prohibiticn is not denendent upon the findings ¢f the Rallrcad
Commission as to whether or rnet such restriction woeuld cause
waste cor woeuld dumage or cause the v»remature atandnnment of
such wells. The Legislature has simply tsaken away frcm the
Ruzilrecad Co.mmissicn uny pewer to curtail the Zreduction »f
these wells, and whether or not such curtailment weculd cause
their premature abandonment in fzet is wheily immaterial. as
we have previously st.ted, the Luilroed Cemmissicn can exercise
only such powers as are specifically delegated tc it by the
Legislature, and in this instance, the L:zzislature has specifi-

-

¢ally withheld this pewer frem the R.ailread Ceamissicn.

FIFTH, Our answer to yecur [ifth questicn is that in
our npinicn Article 6C49b is not invalid far any reason. TYou
dc not mention any specific constitutienail nbjestions, except
the peossible ambiguity e¢f the stztute, and this has been dis-
cussed under our answer to ycur first guestinn. The capticen
of the statute appears teo te sufficiernt, =nd it is wwell settled
that the Legislature has the pewver under the C-mstitautien to
withhold froia the Coauamissicn any tower:s wihich it desms proper
to withheld., 3ee Dunciger 0il & Hefirine fe. V. mailread
Coammission, 49 5. 4. {2d) G&7; gSreown v, futble Cil 4 Kerining Co.,
126 Tex. 296, 83 5, ». {~d) 335, 87 5. ., (2d] 1Ce3.

SIZTH. Our answer to ycur sixth guestion is that the
‘findings of the Railroad Ccmamission of Texas of facts which
would bring a well within any of the classifications eof a
marginal well are presumptively valid; but that they are nct
conclusive and finally binding upon the courts, and can be



Yon, John E. Taylor, Tare 16 ’

attacked by a prorer apre-l to the courtr, wiere ther will be
sustained unless suck {indin~s are fcound by v e courts te be
without foundaticn in substontial evidence. U rticle 6019c,
Revised Civil Jtatutes; Gulf 1.nd Co. v, “tlartic Relinine Co,,
121 3. " (2) 73,

f it s

3TV, ‘e cannot ansJer your sevesth cuestion
categorically, excent to say that thre larrinsl "ell 3Statute
itself does not prohibit the curtailment by crders of the
Railroad Comniszsion of tre producticn of oil froa flowine
well; or from pumpine rells having ereater d-<ily capacities
than those 3pecified in Jection 1 of the Jar-inel ‘ell
Jtntute, It is clear that the larrginal "fell tatute does
not relate to flowing vells, Furthermore, under the 1933
amendment to the !arginal 7ell 3tatute, 7. B. Mo. £78, Acts,
43rd Le-islature, Regular Jjcosion, C--yter €7, Ta~e 215, the
definition of "marsinal wells™ i3 limited tc numping wells
"carable, under normal unrestricted operatins ccnditions, of
produciag such daily cuantities of o0il! as are therein speci-
fied., In 3sub-sections "a' throush 'e" of 3ection 1, the
definition i3 linited to pumping oil wells having 'a daily
capacity for production' of a certain nu.ber of barrels
"or les3,” depending on the depth of the well, T...; lancuage
manifests an intention to define a3 rarginal wells only those
which have a maximum daily capacity of not ir- excess of the
amounts 3tated, and runping wells which hove ~reater capacities
d0 not come within tle definiticn of marzinzl wells., THis
interrretation 13 the same as that rlaced oz t:e —meaninz of
the term, "marginal well,™ by beth the District Court and the
Circuit Court of Arreals in the Re¢wan £ fichols case. 28 7.
3urp. 131; 107 F. (24) 70. T

Whether the Railrcad Cc::.ission in a proration order
can fix the daily allcowable of any prumping cor flowing well
having a potential caracity ereater than that of a narginal
well, belo/ the amount allowed for a mareinal -vell of sinilar
depth, will derend uron all 5f the relevant facts in connection
with suchk order and its arrlication. It .2y be that there will
be a justification in the fact3 for setiine the allowvable for
" strictly mareinal sells at a hirher fiecure th#n the allowable
a33irned to punpines or flowine wells havine 3 rctenti-l caracity
sreater than the narrinal "vells. A reascnstle classification
is rermitted, and it has been held that the facts may justify
the sranting of a preference to marcinal wells, Dancizer 0il
& Refinine Co, v, 3mith, 4 F, 3uz.. 236, 1In reneral, we believe
that the Co...ission would be pernitted to cut the allowable of
other sells belor the allowable assirned to strictly mareinal
wells, provided such action would not result in either physical
waste of o0il or zas, or in the confiscation of the rroperty of
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other owners. Powever, any classificatica -ould have tc have

a reasonable Tactual b:313, z2nd the Co.c1:-icn 0uld not arbit-
rarily favor one class as a~ains% othars, 7Tlemtson v. Censol-
idated 0a3 Ttilitles Ccrrerciion, 200 v, 3. 55. Turther..ore,
under the decisions 1n the Tederal Courts, the relative pro-
ducing cayacities of .ells rithin the same pocl or reservoir
constitute a very imrort-nt factor that must be considered in

promulcating any rroration order, and there would have to be

madtdanead {I\ i PIaatriam - $rm +hn avidAanns hafPrma +b A Onremi o
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3ion would be sustained in an order which reduced flovring -vells
or 3trong pumping wells belos the riarsinal allcwable, 3ee
Feorle's Fetroleum Ircducers, Inec. v, Jterline, 60 ., (2d) 1041;
reo-le's Fetrcleum Prouucero, Inc., v. omith, 1 #, 3uw. . 361;
Anazon fetroleum Cor.oration v, Railroad Co.mis sion, 3 T. 3upp.
633; Boxrollium Cil Go. V. 3lic, I T Sup. . 6ed; Dancieer 0il
R Ref151n~ Co. v. >mith, 4 F. 3upr. 236; "acl iliian v, R2ilroad
Ccommisslen, ol 7. (=G} 400; Rc.an ~ Michols €11 Co, v. Relircad
COuﬁiudion 2€ T, 3up,., 131; ailrdoad Com.issich V., RC @i &
Nichols~ﬁfl Co., 17 7, (24) 70,

BIGET, I.a your eighth ~uestion yov asked feor a
statement Ty us of the meanine of the lar~inal "’ell 3u-tube.
We have already stated our viers penerally, and we sw:i.arize
them as follows:

Article 6049b defines the Heaqinc ¢ the term tnarcin-
al well," according to the depth of the s2ll arnd the naximum
rroducins capacity of the ~7¢1l under ncrmal unrestricted orera-
ting conditions. T-e icr.. "marrinal well™ 15 rostricted to
rumping wells, =nd does not ar-1v to flowine wells. T-e ternm
".orsinal well! does nct include all yumpine ww2lls, but only
those wells whose maximum producine caracities under normal
unrestricted orerating cenditicns do not exceed the amounts
set forth in subsections "a~r ilrcu~l 7e" orf 3eevior 1. If &
aeying well has a maximun producing capacity in excess of the
amount set forth in 3cetics 1, then sueh wwell i3 not a nar-
ginal well within the definltlon of the statute, and its rre-
duction can be curtailed by the R-ilrc:d Ccimisaion, prrovidine
the Railreoad Coiwaission finds that such curtailment is reason-
ably necessary. As t¢ wells which come within the definition
of a marginal well, the Railroad Co.u.io3icn is wholly wsitheout
rower to limit the rroduction of oil from such wells.
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NINTH. Our answer to your ninth cuestion, which is
contained In your surplemental reruest dated January 15, -
1940, is that the Railroad Commission, derending upon the
relevant facts, may have the power to curtail artificially
the production of a pumping well haviny a producing capacity
of more than twenty barrels per day and producing from
horizons found at a depth between 2000 and 4000 feet, below
20 barrels per day. Under the construction of the law which
we have adopted, a well producing from this depth, and having
a maximum producing capacity of iore than twenty barrels per
day, would not be strictly a marginal well, and the Commission
is therefore not prohibited from curtailing its production,
rrovided such curtailment is reasonably necessary under the
facts., Of course, if the facts were such as to show that
such curtailment would cause waste or would cause confiscation,
the Commission would be without power so tc curtail the
production from such a well., As we have eslready stated in
our answer to your seventh question, the relative producing
capacities of wells in the same field are an important factor
that must be considered in any proration order, and a prora-
tion order giving a strong pumping well a lower allowable than
a marginal well would not be sustained unless it had a reason-
able justification in the relevant facts.

Yours very truly
ATTORITTY GENERAL OF TEXAS

(Sifned) James P, Hart
By

Jameg P, Hart
Assistant

JPH:AMM
APPROVED JAN. 17, 1940

(Signed) Gerald C. lann
ATTORNEY CIMERAL OF TIXAS

This opinion considered and approved in limited conference.



