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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD €, MAMN
ATToAnEY GENERAL

Bonoreble Orville &, Carpenter
Chairzan and Exeoutive Director

Texas Unemployment Compensation Commisgion
Austin, Texeas

Dear Sir:
Re: agreenment
arthership.,
We heve your request for An o artment

a8 to whether, under the situa oﬁ sleted in persgraphs 1 and

£ of your letter, Haskins & 8«lls eontinuing oo~partnership.

Dells, an employing
Jnemployment Com-

pensation Act o~ 4Tk eont

provide for p cont~-‘ins partnership,
Ite members partnership survives all

byment Compensation Aet,
pd Ydentity of an employins
10ty sccount, Zech time & new

dploYyer), an exmployerts account number is
and an ascount set up for it, The
DY s pfiployment record, as reflected dy the
agooun pfiines the rete of taxetion of such
employe ar §r Jenuary ), 1941, ZXach employer, there-
fore, stand@s upon its own employment record, That
resord oannot be used to benefit any other employer
nor can it be charged egeinst any other employer.”
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Hon. Orville S, Cerpenter, Pags £

Qur attention is first foecused on paragraph B8 of the
Articles of Copertnership, wvhich reads as follows:

"8. That upon the death or withdrawal of any mem-
ber of the copertnership, the copartnership shell not
terncinate, and the estate of the deceased partner or
withdrawing partner shell be deemed to have assigned,
transferrad and set over to the ¢ontinuing partners
all of hie right, title, end intereat in and to the
said copartnership without any further act upon the
pert of the estate of & deceasged partiner or of such
vithdrawing partner. The continuing copartnershiy may
be under this egreement or by executing & new agree-
ment. Upcn the admissicn of & new member or members
to this copartnership either under this egreement or
by a separate copartnercship agreement, it shall bde
deemed that all of the right, title and interest of
the parties hereto in and to the sald copartnership
are assigned, transferred and set over to the newly
constituted and/or continuing copartnership, whieh
shall assume all the obligatione of this oopartner-
ship without eny further act. The execution of & new
copartnership agreement shall constitute a terminetion
of this egreement without any further act.”

The efforts of the copartners to establish a continuing
pertnership arrangement must be considered in the 1ight of the
pertinent provisions of our Texas Unemployment Compensation law,
Artiecle 5221-b, Section 17 (e) of Vermon's Revised Civil Ctatutes,
1925, vwhich reads in part:

"{e) *Employing unit! meens any individual er type
of organization, including eny partnershlp, asaociation,
trust, estate, Joint-etock company, insurance company,
or corporation, whether domestie or forelgn, or the
receiver, trustee in bankruptey, trustee or successor
thereof, or the legal representative of a deceased
person, which has or subsequent to Jenuary 1, 1936,
haed in its employ one or more individusls performing
services for it within this State, . .7

Article 5221-b, Section 6 (&)}, Vernon's Revised Civil
Statutes, 1925, provides &8s follows:



Bon. Orville S, Carpenter, Page 3

"{d) 4iny employing unit which is or becomes an
employer subject to this Aet, and which under the pro-
visions of this subsection ceazses to de en employer
subject to this Act and subsequent to such time de-
comes an employer subjeot to this Act by reason of
any of the provisions hereof, shall upon again be-
ooming an employer subject to this Act be considered
& new employer without regard to any rights acquired
by it during the time that it had theretofore been
an exployer,®

The construction of your Commission that every new legsal
jdentity must be taken into consideration appears to dbe based
upon sound principles, the liebility of an Exploying Unit being
asgessged against the members of that unit. The law is viell
gsettled that a retiring partner remeins liadle to existing
creditors, notwithstanding an assumption of debts by his succes-
sor or other partners, 32 Tex. Juris. p. 773; Reed vs. Shaw,
£%74 £, ¥, B74; Shaw v, Green, %9 S. %. (24) 893. After the
death of a partner, his estate is liadble for partnership obli-
gatione created prior to his deuth. See Shew vs, lMclillan,
£4 €. ¥. (24) 536; Elggins vs. Rector, 46 Tex. 361 note 79
A.L.R. 1538, 1539. '

In this factuel situation the Artiecles of Copartnership
evidence a desire of the parties-that deeth or withdréwal aute-
metically transfer the interest of the deceased or withdrawing

artner. The tranefer of the interest mey be s0 accomplished,

ut does not clear this partnert's ascecount. The Legislature has
evidenced an intention that eny ohange in the ownership of a
business operating under &n sssumed neme, as 40 Easkine and
£ells, shell file an ecsumed neme certificate. Article 5924,
Vernon's Hevised Civil Stetutes, 1925. The legisleture also
thought that any chenge of ownership should be made known and
required it by Article 5925, Vernon's Revised Clvil Statutes.
A penalty for failure to comply with these provisions is pro-
vided in Article 1070 of our Penal Code.

The purpose of the sdbove leglielation is for the pro-
tection of the public in.dealing with such a business, For the
determination of past end future obligations under the sgreement
itself & new and different firm exists,

The agreement fails to proviée the method and propor-
tion of deecent to surviving partners of the deceased or with-
drawing partpers interest. We believe such a situation
neceesitates a new copartnership agreement. The wording of
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Eon. Orville ¢, Carpenter, Fege 4

peragreph 8 xanifeste a realizetion of the parties to the egree-
ment that new Articles of Copartnership will doudbtless be rpeo-
esnery upon destl or withdrawul,

Paragraph 10 of the Articles of Copartnership resds es
followas:

*10. That this sgreezsnt shell be in full force and
effect until terzinated by mutual ccpsent of the
-pertiee hereto, or as hersinabove provided, or dy the
¢iving of thirty deys' written notice by two or more
parties holding & majority of interest, es hLerein
provided, to the cther paorties, and any party hereto
mey withdraw frox the copartnership upcr giving
thirty daye!' written rotice of such intenticn to the
other perties Lorets,”

The cbcve proviesion etetes that it ehell rezsin “in full
force and effect until terxineted by mutual consent of the
parties hereto® or by withdrswal of two or more partiet holdling
8 majority of interest. e call attention to the partner
Arthur E,. Carter who owne eixty per cent of the partnership.

If thie partper should withdraw to whom end in vwhat proportion
would his ipterest peses. 7The obvious fallure tc attempt to dis-
pose of this and other fact situetions that cen erise -vince

the thought thet & rew sgreepsnt would be drswn up.

There is & generally recognized principle of lew that
the business of & partnership mey conotinue efter desth or wuithe
drewal of s partner by specifie agreexent or instruction inp the
will of 2 dedsased Eartnar. Howaver, the ofter cited Texas
case on thizr point *Altgelit v, D. Bullivan end Co,,” 99 Texas
3338, does not purport to sey thet a eontinuence of a2 business
is the saxe partnership.

An investigetion of this prinoiple und its spplicetion
iz otber Jurisdictions, we thirk, negetives any thought that it
ip the same psrtnership. Fesple v, Zanigan, 133 %N, L, 783;
sndrews v, Stinscon, 98 M. E, €85, ¥e¢ bellieve the langusge
of Chief Justics Carter cf the Supreme Ccourt of illinoie in the
last oited case is moet pertinent here. e guote:

"ihere there are provisions in the articles of
agreemvent or will for the continumnce of the dbusi-
ness efter the death of one of the partaers, it is
sometines inaccurately ssid thet the death of the
pertner does not dissclve the partnership., If the
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business is ¢arried on after the death of the
partner under such arrangement or by the sgreement
of the heirs or perscnal representatives of the
deceased, there is, in effect and in law, a new
partnerehip, of which the survivors and the execu-
tors or heirs are the members, the new merbers be-
coming liadble, as the o0ld, to the creditors of the
firm., £2 Am. & Eng. Enecy. of Law (24 E4.) 201, end
cazes cited; 1 iFoerner's Am. law of Administration
(28 24.) B 123; Exchange Bank v, Traey, 77 Yo.

$94; KeGrath v, Cowen, 57 Chlo St. 385, 49 N. E.
338; Lattison v, Farnham, 44 Minn. 96, 46 N. V.
S47; Jones & Cunninghem's Pr. (24 Ed.) 82; T. Pars.
Partn. (34 Ed,) 43¢, See, #leo, 1 Bates on Part-
nership, 8 52; Owens v, Mackall, 33 )d. 882,

The great weight of authority is to this effect and to
us is convineingly sound. Any attempt by these Artisles of Co-
partnersbip for the remalning partners to assume the interest,
epsete and liadbilities of e decessed or withdrawing party over-
looke the rights of creditors. A further thought is that perecons
contracting with this firm may heve done so becauce of the ability
of a particular memder, Thus, the contraet is one for personal
service and doces not survive the withdrewzl of a certain partner.

Vie, therefore, advise you that a chenge in the person-
nel of the partnership feshions a new partnership and should be
set up as a new employing unit,

| Youre very truly
ATTORNEY GENERAL OF TEXAS

Yorrls Hodges

: Asgistant
VH:N
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