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Honorables James », Xilday

Diresctor

¥otor iransporteation Pivision \
EKailroed Commiesion of Texss

iuetin, Texes :

Dear Uir: Opinion

rrier pormit . sho
1a’uod to tald Tran

Your letter of Jan
the faots concerning whieh y
fore copy the same in fulls

*fiald Transt
engaged in the k. poxsing freight for

hire by motop trudks ¢ Mder the Ol4 law
taots 19029, , 4) pleeing the
regulation of sue} A der the jurisdlietion
of the Railro i ¥, Yeld operstad under a
Class parwi sontrad fer), After the law
anded In 19081 (hots 42 Leg, p. 480, o. 29Y),
w, ¥ald had filed, et the
‘ore th 1lroad Comamission an applica-
n Carrisr Certificate and sz spplicee
atraet Carrier Permit, These applications
me pperations, and were evidently so
Bgilroad Coxmission could grant
, 4f any, to whieh applicant's operations

*on the £0th day of Marech, 1934, the Reailroad Come
miesion, ecting on the application for & contract
garrier permit, granted the same., On December le,
1934, the Hailroad Commission issued two ssperate
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orders, cne denyins the ccniract csrrier spplicaticn
and the other denying the ocmwon carrier application.
-nid appesled to the Disgtriet Court of irevis County,
Texas, from the order denying the coniract cerrier
application, on the ground that the hkeilroad Coamission
had, on karck 29, 1034, issued a valid order granting
8 contrecet csrrier permit te i:ald. In this ocontention,
~6ld was sustained. Smith ve. sald iransfer & Jtorsge
Co., Ipec., 87 &, u, (24) 991.

"%aldte operations were interstate, end when tha
Federz}l lotor Carrier Lew waks pessed, 7uld eppiled to
the Interstate Commerce Commission, alco, in the
elternative, for & Contrac¢t Carrler lermit or a Ccm-
ron Carrier Certificate. The Interstete Commercs
Commisoion grznted to “ald a Common Carrier Certifi-
cate,

"#¥gld hes, zince 1935, bdeen opsrating under the auth-
ority of the ipjunction of the Travis County Distriot
Court aend its Federal certificate. The Keilroad Commis-
sion is now willing to issue to vald its contract car-
rier pormit &nd truek plates., ald is willing to
submit to the police power of the Railrocad Commission
but contends that as his operstiocns have bgen interstate
the Reilroed Commission's authority was elweys limited
to the questicn of the use of Texas rosds by ¥ald and
only incidentally, if at sll, tc the character of his
service. He contende further that the Interstate Com~-
marce Commissicn hag Jurisdiction over the character
of his service, and heving found that he 18 a common
carrier; snd the Railroad Commission and the Courts
of this Ztgate having found that he is entitled to
use the highways, then the Railrced Commisaicn should
issue %o him, az evidence of his right to use the
highway, & common carrier certifioste and common
carrier plates,

rouestion: Should the Reilroasd Cormission under
the facts sbove set forth as authorization for the use
of the roads issue to “eld & common carrier certificate,
or should it issue a contract ecarrier permit?"™

In the case of <hompson ve. KeDonsld, 95 Fed. (24) 937,
certiorari denlsd, it was held that the motoxr carrier aoct of
1935 passed by the 74tk Congrees had not supsrsedad Article 91lb,
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Vernon's Civil ttatutes, being the Texes Comron Carrier iotor
Carrier Law, insofar s& the power cof the Lvilroed Comriszsion of
oexas L0 investirste and paes upon the sufficlenoy of the parti-~
oular highwey tc ntand the sadded traffic burden is concerned,
The Austin and rsoc Ccurts of Civil appeals have followed the
nolding of the xcDoneld cese in & nuxber of cases, in some of
which writs of error were denied. Wbile the Hailrcad Commis-~
sion is withcut jurisdiction to inquire into the gqusetion of
convenience snd necessity upon the filing of en &pplicetion for
a certificete or permit to do purely an interstate business,
‘4t still lles within the sound discretion of the kailrosad Come
sission to grant or deny such a certificete or permit depending
upon the gondition of the particulsr highway scught tc be used
in such operation. From the facts outlined by you, it sppears
%ald Trensfer & Storsge Co. Ine. received from the Hallromd
Coxmission a contrast carrier permit, That thereafter the
'Reilroad Commisgsion ettexpted to rescind the order grenting the
pereit. The Court of Civil Appsales held that the latter order
was void, leaving the order grenting the permit in full forece
and effeot. The judgment of the court wes such as to permit him
to thereafter opsrate under suech permit. The granting of the
contract garrier perrit carried with it a finding thet the high~
ways would stand the added traffie burden which would follow
from the operation of the permit. & eommon carrier motor oar-
rier certificate ies & broader asuthority then a contract

earrier permit and would suthorize a heavier burden upon the
highways. The Railrcad Commission having granted to wald
Transfer &né “torege Compeny, Ine, only the euthority to use
the highways sufficlently to fulfill the contrascts involved in
the application and permit and the courts baving done no more
than to eonfirm that permit it follows thet such concern hes
never cbtained from the Commission or from the courts any euth-
ority to sxpand his use of the highways frox that of a contract
carrier to that of common carrier. The setion of the Interstate
Comnerce Commisaion in the premises hesé no legal bearing upon
the question. The operstor hLas a eontract carrier permit,

Xo objection 1s seen to the granting of another pormit iden-
tiocal nith that cne for the purpose of gonfirming the seme.
However, the Commission should not issue to the concern & com-
mon ¢arrier certificate except and unleses it be upon enother
and different application.

Yours very truly
ATTORMEY GEMERAL OF TEXAS

LTEOOVETTAN 31, 1940 By Wi
Glesn R. lewis

.5%? , 55.7%L0u4u// Assiatant
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