OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN :

GERALD G ANN
ATTORIEY GENERAL

Hon., Bert Ford, Administrator
Texuas Li%uor Control Board
Austin, Texus

Dear Sirs \
inion No, 0-1894 Lo
t The ferm "convigted of & felony"
as used in theé Texms-liquor Control

Aot has refe to a rig:i\oon-

viction,

an opinion of this
herein stated, Ye deen
rtinent parte of your

department upon the propositions
it ecsontial to here set out the
letter. They are:

.. beer

licenso wa

Tcxas 14 - her eppliocation
fey the Alo iz l3oensee represented to

. 10 ¢ Texas Liquor Con~

: estion Yo, 9 therein

igation by the Texans liquor Coantrol
@ that the aprliocant on May 19,
enjconvioted 4in the District Court
failure to stop and render aild
00,00, to whioch aotion of the Dis-
en appsal had been filed 4n the Court
al Appesls on lay 29, 1937, On Febru-
ary 16, 1038 tha ocnviotion was affirmed by the
Court of Criminel Jippeals and appellant's motion

for rehsaring wae overruled on Varch 30, 1088
and aennnda%§ o% the Court of Crlminni 1ppoa1;
was issued on April 1, 1938,

VUNICATION [ 1O BE CORNTRUEN L8 & RESLRTWEMTar mmeer e soae —ms oo
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"Ttha licensee has been oited to appear asnd
show ouuse why the license should not be can~
celled ror the reason that in her epplication
for a beer retall license dated lecember 18,
1989 {n ansrer to Guestion Wo. 8 the licenses
represanted that she had not been convigted of
a felony within two years next preosding the
f{ling of the applicetion, whersas in truth
end in fact the licensoe had besn coavioted
a8 ebove set out, -

“Is the rizal conviotion of the Court of
Criminal Appeels, 1t coming within a two year
pericd next preceding the filing of the ngzli-
caticn, such a conviotion &s to warrant t
sancellation of the lioense hy the administro-
tor for the ressone stated?™™

You advise that the holder of the retail beer
liocense involved in this inqufry waes conviocted in the
Distrioet Court on Vay 19, 1937, Thercafter, the case
was duly appealed, considered and affirmed. after the
affirnance, the Court of Crininal) Appoals overruled eppel-
lant's rotion for rehesring end issued ite mandate on
April 1, 1938,

Article 887-5, Tenal Code of Texus 1925, sets

out in detail the requisites of the application which shall
be filed by u person desiring & retuil besr license, Sudb-
division (1) thersof, under hecding "Fanufacturer" like-
wise applicable to a retall Veer descler, provides, among
other things, that the applicant show "that he hes not deen
oconvicted cf o felony within two{E) years immediately pre-
ocuding the filings of such applicution,™ As noted from the
opinion requent, hereinavtcve quoted, the licensee involved
herein made such application on Decender 12, 1939, and the
license was 1snued by the Scard on Decexber 27, 1939, whieh
dates were less than ¢two years after the mindate of the
Court of Criminal) appeals. Your opinion request resolves
itself into the proposition of whether or not the “convice
tion" referred to in the epplicetion had reference toc the

udgment and sentence in the trial court or to the date of
he final oonviotion in the appellste court,

Articls B28, Code of Crixinal Procedurs of Texas,
1928, provides:
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-*The effect of an sppesl is to suspead
and arrost al)l fuwther procseodings in the
case in the court in whioh the oonviction
was had, until the judgmont of the appellate
court 1s received by the court from whioh the
appes) was taken. In cases wheye, after
not ige of appeal has boen givea, the record
or any portion thereof, is loat or destroyed,
it ey de subrtituted in the lower court, if
said court be then in session; and, when o
substituted, the transoeript may bde prepared
and sent up &8 in other ocases. In oase the
court froxm whioh the appeal was taken be not
then in session, the appellate ocourt shall
postpone the consideration of such eppesal une-
til the next term of gaid court from which
sald appeal vas takeni and the paid record
shall be sudbstituted at maid term as in other
oases, "

Under such statute, the defendant, possessing
the rirkt to have his appeal passed upon dy the aprellate
eourt, canaot be rade to suffar any of the punishrent as-
sonsed by the trie) ccurt until such time e£ the anpellate
court hes aoted, =Ix Parte Frandenburg, 140 3w 780,

+icle 4929 of the Ravised Statutes of issouri,

providing that, if ti.e charge against an attorney sllege

s oonviotion for an indiotable offense, the ocourt shall,

on the production of the record of conviction, rerove hin
or suspend him from preotice witliout further trial, does
not esuthorize his suspension pendings eppeel from the eone
viction, State ex rel larew va., Sale (Sup, Ct. of Yo.l,

87 Sw 987,

The court, in the cese of Feorle vs, Trewdwell,
$ Paec, 688, in holding that "convigtion" es ueed in a
statute providing for diadbarrent of an ettorney reent a
"final oconviotion" snd that a disberment aotion brought
while the oconviotion was on sarpeal samid:

"It has beea {requently held by this aourt
that an appeal frox e Judgment of the formar
distriet court tc the suprexe court operated as
& Buspension of the judgment of the lower court
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for all purposes, (Xnowles v, Inohes, 12 Cal,
21%; ‘fooddbury v. Howrman, 13 Cel, 635; Feoplse
v, Frisbie, 26 Csl, 135,) and by parity of
ressoning we nust hold that an appeal from
the judgrent of & Jjustice's court to the
superior oourt has the same operation and ef-
faot. There is, therefore, no judgment of
the Jjustice's court which 1s now capabdble of
being carried into effeoti and 1t is cuite
within the range of possidilities that the
Judgrment entered against the defendant and
now standing on the justice's docket muy de
roversed in the higher oourt.

"In our opinion, tkere is not such a
final oconvioction against the defendant as the
law ocontemplates to Justify bhis rercoval; and
we think trhe proceeding to that end has bdeen
preraturely corrienced,”

The Luprere Court of Telifornia in the case of
In He Riccardi, 189 Fec. 894, in considering the stetute
involved in the c¢ase pext hereinabove cited said:

"In the proceeding for disberment based
upon the record of ocnvieticn, the Jjudarent
which must be pronounced is one of absolute
and final disberrent. This disbarnent 1s nct
an 'inoidant' of the conviction of felony or
risderesnor in the sense trat such convicticn
ipso faoto reroves the ettorney from his
office, or is a part cf the penalty prescrib-
ed by the law for the offense of which he
was ccnvieted. It is a separate and indopen-
dant thing (sas 'cXannay v. Herton, supra),
and is not 4n the slightest degreo affectod by
a setting aside or reversal of the judarent of
conviction of felony or nisdexeanor. So that
unless a oconviction thut hes becorme final was
reant, notwithstandinz that the judgmont is
reversed on appeal for substantial reasons,
a8, for instance, that evidence of guilt of
any offense is abdsolutely wanting, or thut the
defendant has not been accorded a fsir trial
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on the nerits in the lower oourt, the Judg-
nent of disberment hased sclely on the re-
cord of oonvioction still rereins, and the
attorney can be restored to his office as an
attorney and counsellor only in the svent

that the court thet has disbarred him sees

fit to grant hig application for restoration;
something it 1s certainly not oompelled to do
solely hecuuse of the reversal or setting
aside of the Jjudgment of coavietion. It will
not do, in reply to this, to say thut this
oourt would have the power tc restore and
ouzht to restoOre in such a case, if it cannot
be occrpplled to restore. Unless the attoreney
has the abdsolute enforceadle right to bo re-
gtored as a oonsequaonce of the setting aside
or reversal of the judgment of oconviotion--

in cther words, unless the restoration ipso
facto follows the setting aside or reversal
of the judgment of conviction-~-he ig depen-
dent on the exeroise in his favor of the
discretion of this gourt, which ray or may

not be in his favor cs he is looked upon as

e fit or unrit persen to practice law, en-
tirely resardless of the matter cof the convio-
tion. XNor will 1t do to say that the rule
that where a judmment 1s based on a previous
Judgment, and the prrevicua judgmmnt is re-
versed or set aside, the second judgment nust
be set aside, applies here, If the tem ‘con-
viction' means, not the final Jjudgment of cons
vietion, dbut simply the rendition of a verdiot
of guilty cr a plea of guilty, as is the whole
contention of those wht insist that People v,
Treadwell, supra, was wrongly declded, the
attorney 48 disdarred solely decause of the
rendition of the verdict or the plea of guilty,
and those faets, viz,, such rendition of verdiot
or plea, remsin and constitute the basis of
disbaernent, whatever be the ultimate result

in the ocase, There seems to us to be no anawer
to the proposition that the Judgment of final
disbayrnant would oontinue in foree, notwithe
standing the setting seide or reversal of the
judguent propounced on the oonviotion of felony
or nisderesnor., It {e¢ unreascnable to assume
that the legislature intended to provide for
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obtaining this absolute and final disdare-
ment of an attorney, thus permanently de-
priving him of a vaiunblo property right,
solely upon a eonviotion that is not final,
and whioh in &us ocourse of review iz sudbss-
quently deoclared invalid, in the aboence of
some provision for restorstion as matter of
gourse upon the convietion belng sot aside,
"he statute rakes 'the reoord of oonviction'
the basis of di{sbarnent and ocoaclugive evi-
dence thereon, These words in this oonnece
tion imply something other then the mere
verdict of a jury, which may bde vasated
either by the trial ccurt or an appeal, as
entirely without support in the evidence,
nder our ssttled practice of many years,
they are considered as raeferring t¢ tho judg-
nent proncunced by the trial oourt urom a

oo nviotion, and likewise, under our decisions,
the statute 15 adoepted as contemplating a
Judgrment $hat has becore final...."

The Supreme Court of Florlda, in the casge of
In Re Advisory (Upinion to the Coverncr, 78 So. 673, said:

"“hile an officer may be susrended froc
cffice 'for the commission of eny felony' the
office is not 'deemed vscant' under feoction
2938 of t-e General Statutes, except upon 'con-
viction', and e conviotion is not operative
while & supersedoms is effective.”™

Although muoh authority can be found to the con-
trary we bslieve the euthorities herein cited kepresent
the great welght of authority in the United States, 1In
view of such holdines, we are of the opinion that "“con-
vioted of & felony™ as used in the statute here under con-
sideration means a finel ocnviction, Having 80 conclud ed,
it necessarily follows that the liocensees ihvolved herein
was convicted as of the date of the iasuance of the randate
by the Ccourt of Criminel apeals.

We next turn our tttention %o the question of
the risht of the EBoard-to cancel the liocense of licenses,

Article 847-319 of the Penel Code provides that
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the Boerd shall have power and authority to cancel the
license of any person asuthorized to sell beer (after
notice and hearing) for the various reasons therein set
out. One of the grounds for ocantellation, as set forth
in sudbdivision (g% thereof, 18 the raking of any false
or untrue statement in his appliocation. Ve conclude that
the ,l1icensee was convioted within two years next preced-
ing the making of such application, giving rise tc the
right of forfeiture of her liocense,

Very truly yours
ATTOFNEY CTIERA OF TEXAS

oL oy by
Lloyd Armstrding

Assistant
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