OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GEmALD C, ManN
ATIORNEY GENERAL

lcnoradble Ceorge . Cox
State Health Orfficer
Austin, Texas

Dear 2ir:

Opinion ¥o. 0-1898
Re; %would the “tute Heallth 0f-
riocr or sma-employes of the

State Coopara~
io ’ Ue 5o ﬂﬂ;ﬂl‘t‘
3 which he“fequests the naus

tion, Food ¢
xent of Agricn

1th Department heretofore to 6o~
Federel Fcod and Drug Adxinie-
sollecotion of samples cof foods

¢O0 PB X e soarvice can de rendersd without in~
oeurring additional expesrse o0r consuming any con-
siderable anount of time on the part of the et
ployes, and when suoh samples are pald for by
voucher ¢rawn on the Fsderal Soveranzent., In thie
conngction it has Leen necessary for esch inapeo~
tor of this Department o carry an suthorizesion

0 co
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card sizned by the U, 3. Tecretary of Agricule
ture, such authorization hsing limited to this
particular servioe,

*Since the Federal law has been amended,
the question has arisen whether the State NHealth
grficer or an sntployee of the “tate Fealth De=-

nartmant wiauld be narnittad nndar the Stata law
r—-. hae o b I TR Em— . -—— "'-—. - e - - T E——— Ny WU W .

to accapt the commission mentioned in Lr. Priabie’s
letter., « . "

Section 702 (a) of the Federal Poods, Drugs, and
Coametics Act, provides, in part, thet:

“The Secretary is authorized to condust ex-
aminations and investigations for the purposes of
this Act, through officers and smployees of the
Department or through any health, food, or drug
officer or ezmployes of any State, Territory, or
political subdivision thereof, dul% commisasioned
by the Secretary as an offiger o  partment.

2AOrs0OTiRg ours;)

It is to be noted that when a perzon in the pudlie
snploy is designated as an officer of the United States by
the terainology of ths Pederal statuties then that person is
i facto an officer. See 2& Cpinlons Unlted States Attorney
nsral 284,

Artlcle 16, Zed¢tion 33, of the Constitutien pro-
vides as follows:

*The Accounting Ufficers of this State shall
feither draw nor pay & warrent apon the Treasury
iz favor of any person, for salary or compensation
as agant, officer or appointee, who holds at the
sams time an; other office or g%sition of honpér,
truat or prolit, undar B tate or & Unlise
jtates. . . 1

" {Underscoring ours)

‘Section 40 of Article 16 of the Constlitation proe-
videa, in part, that:

"Xo person shall holé or exercise, at the
sagze time, more than one Cilvil Office of smolu~
Mnt, . & O"

The constitutional provisions referred to adove
provesd to set out certain exceptions tinnecessary for as
to congider here for clesrly none would embrace our situatios.
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The word "emolument” found in Article 16, rection

46, set out above, implies some ider of prorfit, galn, or
benefit. It 1z our understanding that the Yederal (overa-
ment doee not pay selarles ta those who are coamicesioned
and &re oIfficers of the Department of Agricultare parsuant
to Seotion 7C2(a) of the Federsl Food, Irug, end Cosmetios
Aet., Yowever, thers is consideration in the transaction
in this nanzer: In c¢onsideration of the sssumption of the
various duties or services attached thereto the YFelersl
-Covernment will bestow a commiasion upen the person sc
underteking the perforoenge thereof. ‘this constitutes &

uid pro guo. khevher or not this {3 consideration withia
%Eo meaning of the word “extlument” rnresents a question of
consiéeradble doudt. In our opinion it is not., However,
you are advised that the office or position aonferred by
the coxxission comes withia the scops of article 16, See-
tion 33, supra. The position eonferred has ample atiri.
butes of one of *honer” ar "trust",

Therefore, in the opinicn of this department,
Article 16, Section 33, of the Comstitution would prokibit
and restrein the aceounting officers of this rtate from
paying those who are thus commissioned by the Pederal Covern-
ment any salary or compenssation for the services they are
sow rendering the State or might render in the future 20
long as they hold their positions with the Federal Govern-
osnt, .

Trusting thet the above satisfactorily anzswers
your inguiry, weo are

Yours very truly
ATTORNEY GENERAL 2F TEXAZ
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