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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNKY GENERAL

Hon. George H. Sheppard
Comptroller of Fublic accounts
Augtin, Texas

Desy £ir: .\‘\.
Opinion Nc. 0-1908 N

Re: “het fees w ~&ma_shar-rr be en-
itled to elve T3r service of

opinion of this de~
has been received.

penitentiar auv'orit pe for & heering as he
wanted in\anothesf Sitte on & felony charge.

Distric ge of Wilson County
sbeae coTpus hearing snd instruot-~

peid fT¥om the epproprietion for paying sheriffs
and other officers in felony ceses?"

You further inform us that whiile the above men~
tioned defendsnt was confined in the Etate FPenitentiary,
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the State of }orth Carolina placed s "hold over order"”
for him and when the defendant had served his term in
the State Fenitentlory he wes brought to Austin by the
authorities of the penitentiary for an extradition hesr-
ing. While the defendant was in the custody of the
suthorities from the penitentiery at Austin for the
ebove mentioned hearing the sttorney for the defendant
filed an application for a writ of habeas corpus in the
District Court of Wilson County. You also further in-
Torm us that the above mentioned defendant was not
chaurged with any offense in the Distriot Court of Wil-
son County or in any court in the State.

The above mentioned writ of habeas corpus
reads as follows:

"WRIT COF EABEAS CORIUS
Ho. 5,996

"EX PARTE
N”LE (wm) ‘*"RTGHI'

TO THE WARIEN CF THE TEXAS PRISON SYSTEM AND
ALL EMFLOYEES OF SAID SYSTEM HAVING NILE (WILL)
WRIGRT IN CUSTODY GREETINGS:

"Whereas, on this the lest day of November,

A. D. 19359, an application for a Writ of Habeas

* Corpus- and releasa from improper custody having
been filed by Nile (Will) Wright, who alleges
substentially the following, to-wit: that he is
being 1llegally restrsined by the Texas Prison
System authorities and that he believes that he
will be carried out of the state, or suffer some
irrepsrable injury vefore he can obteln relief
in the usual course of law; and thst he has re-
quested a heaering before this Court.

®And whereas, said applicatlion for a Writ
of Hebeas Corpus has been granted by the Honor-
able 8. B. Carr, Judge presiding of the District
Court of Wilson county, Texas, made returnable
to sald Court on the 4th dey of November, A. D.
1939, st 10 o'clock A. K.
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“Therefore, you &re hereby commanded to
be and appear vefors said Distriot Court at
the Court House thereof in the City of Flores-
ville, Texas, on the 4th day of November, A.D.
1939, at 10 o*clock A.M., snd to then and there
produce the body of sald Nile (Will) wright,
end show csuse, if any you have, why he ghould
not be released from your custody; snd the
sherliff or any deputy sheriff of Wilson County,
Texss, is hereby ordered asnd directed to take
the body of the said 7ile (wWill) Wright end
safely keep him zand bring him before this
Ponorshle Court on the hour and date herein-
ebove set to be deslt with according to law,

"TQ THE SHERIFF, CONSTABLE, OR ANY FZACE
OFFICER OF THE STATE OF TEXAS, GREZTINGS:

"You are hereby commanded that you exe-
cute and make due return of this writ, as l1s
required by law, and that you tske and bring
the sald Nile (Will) wright before the Honor-
able Judge of said Court as hereinsbdve direct-
ed.

"Witness, M. M. Hughes, Clerk of the
District Court of Vilson County, Texes, at
my of'fice at the Court House, in the City of
Floresville, Texss, this the lst day of lovenm-

ber, A.D. 1939.
"%Signed) M. ¥. Hughes
Clerk of the Dlstrict Court

of Wilson County, Texas
"REZTURN CF OFFICER

*Came to hand on the lst day of XNovenmber,
A£.D. 1939, st 4 o'clock I .M. end executed on
the 2nd day of Jovember, A.D. 1939, in Travis
County, Texas, at 10 o'clock A.M. by dellver-
ing to Capt. Ewlng Stanley in person, a true
copy of this writ; and teklng the person of the
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satd File (Will) ¥%Wright in the custody.

”ésiined! Mrs. Geoc. R. Booth
Sheriff, Wilson County, Texss
By

(signed) D. W, Mouck, Deputy

"iileage £18.00

130 milese
Service 2.00
TCTaL: $20.00

Article 129, Code of Criminal Procedure, reads
es follows:

"Whenever it appesrs hy sstiefactory evi-
dence to any judge asuthorized to issue such
writ that any one 18 held in illegel confine-
ment or custody, and there is good reason %o
believe that he wlll be carried out of the
State, or suffer some irreparadble injury be-
fore he can obtain relief in the usuazl course
of law, -or whenever the writ of habeas corpus
hes been isaued and disregarded, the said
Judge may issue a warrant to any pesce officer,
or to any person specially named by said Judge,
directing him to take and bring such person
before such judge, to be dealt with according
to lew,"

Acoording to the last Federal Census, Wilson
County has & population of seventeen thousand six hun-
dred and six {17,806) inhabitants. The county officiels
of such county are compenseted on a fee basis,

. Article 1030, Code of Criminsl Frocedure, reesds
in part ag follows:

*In each occunty where there have been
cast &t the preceding presidentiel election
less than 3000 votes, the sheriff or consta-
ble shall receive the following fees when the
‘charge is a felony:"
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Section 8 of article 1030, supra, Code of
Cririnel Procedure, reads as follows: -

“"For attending a prisonsr on habeas
eorpus, for each day, four dollars, together
with mileege as provided in subdivision 5,
when removing sush prisoner out of the county
under an order lssusd by a district or appel-
late judge."

Section 5, as referred to in the above gquoted
gection of Article 1030, supra, reads in part es follows:

".esoin counties that bave & population
of less than forty thousand inbabitants, as
shown by the preceding Federal Census, the
following fses shall apply: For each mile the
officer may be oompelled to travel in execut«
ing oriminal process, suwmmoning or attaching
witnesses, ten centai,..."

Article 26 of the Penal Code defines "oriminal
- process™ as follows:

"The term Toriminal procesza' 1s intended
to s8ignify eny capias, warrant, citation, at-
tachment, or any other written order issued in
a oriminal proceeding, whether the same be to
arrest, commit, colleot monsy, or for whatever
purpose used."

Article 1883 of the Code of Criminsl Procadure
prov des:

wThe Judge trying the cause under hsbeas
gorpus may make such order as is deamed right
conoerning the cost of bringing the defendant
before him, and 211 other 6osts of the proceed~
ing, awarding the same either egsinat the per-
son o whom the writ was directed, the person
seeking relief, or may award no costs at all.®™

The fees allowsd and provided for in Article
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Code of Criminal Procedure, supra, are sllowed only
where the defendant is cherged with a felony offense
and unlese such defendent wos sec charged Article 1030,
Code of Criminsml Procedure, supra, would not be appli-
cable., If the defendant w: s charged with no offense
whatsoever the sheriff above mentioned would not be
entitled to any fees for :is services which would be
peid by the State, Therefore, vou are respectfully
advised that it 1e the opinion of this depsrtment thst
the Stats would not be lieble for any fees to the
Sherif: for the services performed by him in connection
with the ebove mentioned habeas corpus proceceding.

Trusting that the foregolng fully answers your
inquiry, we remaln

Very truly yours
ATTORNEY GEREREL JF TLXAS
/8/ Ardell Willisms
By

Ardell Viilliams
Assistant

EW: AW

AFFROVED FEB 24, 1940

/8/ Gerald C. Menn
ATTORNEY GENZRAL OF TEXAS



