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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

Honorable E. G. Moseley

Civil pistriot Attorney

Dallas County

D&llu s TOI” /4"“'-‘
I'd

Dear Sir: Opinion No. 0-1918
Re: The right and\po er of the
commisg

Your request foxran
as oontained in your letté
as follows;

"There hag arisen a hatte
with referengd to the right\e
County to: ,

for thc'pa t or
zes \on privato{

re - mmissioners 1n soing
to En :om papeciive distriots on county

in Dallas County
powey of Dalles

<:? dail, and to make. repuirs on automo-
bides priv e%-’awned ‘and used as set forth in
H

expend funds for the purchase of auto-
to'be used by the Commissiocners in oon-
th their duties in going to and from
their respective distriots on eounty business,
and of course pay out of and from county funde
the fusl, repair and storage bills in connection
with sald automobiles,

"We therefore respestfully request the opin-
ion of your department conserning this matter.®

LY
"OMMUNICATION I8 TO DE CONSTRUKD AS A DEPARTMENTAL OPINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRET ASSISTANT
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Article 2340, Vernon's Annotated Civil Statutes,
provides: | '

*Before entering upon the duties of their
ofrfice, the county judige and each commissioner
shall take the offieclal oath, and sghall also take
a written oath that he will not be directly or
indireotly interested in any oontrset with, or
claim against, the county in whioch he resides, ex-
cept such warrants ag mey 3ssue to him es fees of
office. EXach commissiozer shall execute a bond
to be approved by the county judge in the sum of
three thousand dollars, payable to the county
treagurer, conditioned for the faithful performance
of the duties of his office, that he will pay over
to his county 2ll moneys illegally paid to him
out of county funds, as volundtary payments or otherw
wige, and that he will not vote or give his consent
to pay out cocunty funds except for lawful purposes.”®

In an Opinion of this Department dated August o,
1920, and published ut page 114 of the biennial report for
the years 1918-20, {t was held by this Department that County
Commissioners are not authorized to purchase and pay for gaso-
line or other automobile supplies and submit their elalims
therefor to the Commisesioners! Court for audit and allowance,
and ¢laims for sush supplies furnisheéd for sush purposes are
not legitimate charges agalnst the county, whether so purchaszed
-and paid for by the Commissioner or secld direct to the county
by the dealer. This Opinion cites the csse of Knippa vs.
Stewart Iron Works, €66 S, W, 332; Rigby vs. State, 10 5. W,
760; and Herrisz vs. Hammond, 203 S. ¥W. 445,

In the light of these authorities, the following
coneclusions are arrived at in said Opinion:

"tIt can hardly be conceived how a county
commigssioner ¢an, from his private funds, purchase
material &nd supplies for the use and denefit of
the county, thereby creating an indebtedness owing
by the county to him, be the amount much or little,
and then be and remain the disinteressted and impar-
tial auditor that he ought to be when his claim for
reimbursement comes before the commissioners' courst
for audit and sllowanee, or rejeection, as provided
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by Art. 2241 of our Ravised Civil Btatutes herein~
before referred to; in fact, judged by the history
and commor knowledge of humsn nsture, such a con-

dition §i5 not within the realm of reason.

wilt ig axiomatic thet public funds gan be
lawfully expended only for the purposes, to the
extent and in the manner presocribed by law, end in
the absence of a gtatute authorizing a particular
expenditure of publle funds, suoch expenditure
should Ye studiously avoided; and that every of-
ficer should faithfully eschew every transaction
respecting public finance that bears even the sem-
blance of doudtful euthority ought to go without -

saying.

"*We are of the opinion, therefore, and you
are so advised, that it is not proper for a county
comuissioner te purchase and pey for gasolline or
other autbmobile supplies used by him in the dise
charge of his official duties and present his ac~-
count for same to the commissioners®' court for aus
dit and payment; slso, that such an acecount is not
a legitimate charge against the county whether such
supplies be purchased and pajd for hy the commissioner
in the manner staeted, or bde furnished and charged to
the eounty for that purpose by the dealer direet™

The foregoing Opinion was quoted and approved by
this Department in & later Opinion written by Hon. Everett
¥, Johnson, Agsistant Attorney General, dated February 19,
1631, addressed to Hon. D. F. Davis, County Attorney, San
Antonio, Texas, in whioch Opinion a special road law appli-
cable {0 Bexar County was conslidered.

We belleve the doctrine laid down in the foregoing
Cpinions to be sound and we approve same as applicable to.
your reguest.

Qur attention has been directed in your letter to
the Acgs of 1933, 43rd Leglislatare, Ch. 236, same being a
special road law applicable to Dallas County. Haviag eare-
Tully studied the provisions im this Aect, we are unable o
rind any authority for the expenditures mantioned in your
reguest. On the gontrary, Seetlon 19 of the Act specificeally
makes it unlawful for any member of seid Commissioners’ eourt
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or for any county officer to be or become fipanclally in-
terested, directly or indireotly, in any contract with said
counties’'for road work or for the purchase or sale of any
material or supplies of any character or in any transaction
whatsoever in conneotion with any of the roads of said coun-
ties, excegting gnly his owm sala;xt teest or ger'd;em. For
violating this provision, & commissloner is subjeot to fine
and removal from office.

It further appears that the conference opinion ren-
dered during the administration of Hon. C. M. Cureton, Attor-
ney Genersl, has been consistently followed by this Depart-
ment since its rendition in 1920. 1In January, 1935, Hon.
Leon Moses, Aasistant Attorney General, in an Opinion rendered
to Hon. ¥. C. McDowell, County Attorney, Robert lLee, Texas,
held that Commissioners' courts do not bave the authority to
allow themselves expense money for gasoline in discharge of
their duties.

Similar requests es presented in your letter were
answered by this Department in our Opinions 0-541, 0-752,
0-996, and 0-134%, to which you refer ip your letter &nd each
of said Opinions follow the foregoing authorities.

You are therefore respectfully advised that it ias
the opinion of this Department that the Commissioners® Court
of Dallas County is not suthorized to use county funds for
the purchase of gesoline ané oil or make repairs on antomo~
biles privately owned and dgiven by the commissioners to end
from their respective districts on county business; nor is
8ueh county suthorized to expend ite Tunds for the purchase
of automobiles to be used by the commissioners in eonnection
with their doties in going to and from their respeetive dis-
triocts on county business or in payment of repair and storage
bills on such automobiles.

Trusting the above answers your request, we are

Yours very truly

4 PPROVEDFEB 27, 1940
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