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Dear Sir:

By your letter of Ja
opinion upon the question of
Eousing #uthority of Brownsvil
county ad velorem taxes,-apnd in
eble eand appreoiated b

is auhjeot to State and
;on therewith subxit en

City of brownsville 17 dinoe ith the provisions of the

"Housing Authoritle " esmbojied in Chepter 81 of Title 28,
Vernon's An ted C 2

thereof,

pfe cited act ereates oY purportvs

roper)y of an authority is declared to be
ed for essentisl public and govern-

division thereof} provided, however, that in lieu of
sugh taxes or special assesgments, an guthority may
gtee to make payments to the city or the county or
any such politlcal subdivision for improvements, ser-
vices, and facilities furnished by such oity, county,
or political subdivision for the benefit of a houaing
project, but in no event shall such payments exc®ed

NO COMMUNICATION 18 TQ BE CONSTRUED AS A DEPARTMENTAL OPINION UKLEISS APPROVED BY THE ATTORKEY GENERAL OR FIRST ASSISTANT
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the estimated cost (o such oity, county, or political
subdivision of the improvements, services, or facili-
ties to be so furnisghed.”

The foregoing exemption 18 80 plain and unarbiguous as
to remove the instant question from the recognized rule of
statutory construction that tax exemption statutes are con-
strued most strongly against exemptions, The intention of the
Legislature to oreate such exemption is too plain for ergument,
and the sole issue involved in your inquiry is whether or not
tax-exenption statute 18 constitutional under that portion of

sArticle VIII, Section 2, Constitution of Texas, empowering the

“—Llegislature, by general laws, to exempt from taxation "public
property used for public purposes . ., .* and property held by
"inatitutions of purely public cherity,” and further providing
that "all laws exempting property from taxation other than the
property above mentioned shall be null end void"; elso to be
considered in this conneotion ie Article XI, Seoction 9, Consti-
tution of Texas, providing es follows:

"The property of counties, cities and towns, owned
end beld only for public purposes, such as public
buildings snd the sites therefor. Pire ensines and the
furniture thereof, and all property used, or intended
for extinguishing fires, pudblic grounds znd all other
propertly devoted exclusively to the use and benefit
of the public shall be exempt from forced sald and from
taxation, provided, nothing herein shall prevent the
enforcexent of the vendors lien, the mechaniocs or
bulilderas lien, or other liens now existing.*

In determining the constitutlionality of Section 22 of
the above oited "FHousing Authorities law,™ it rirst becomes
necessary to determine the nature and scope of this measure
with refersnce to whether the property owned by the Brownaville
Fousing Authority, oreated thereunder, comes within the intend-
ment and purview of the foregoing constitutional provisions
fixing limits upon the power of the Legislature to ecreate exemp-
tions on property for texation. To this end, we do not purpose
to outline the administrative details provided by the "Eousing
Authorities Law,"™ dbut rather to point only to the portions
thereof a2 tend to give the Brownsville Housing Authority, created
thereupder, the status and character of an agency or instrument-
ality 4f the Stete of Texas, ereated for a public purpoee, and
to stenmp the property owned thereby &s "public property used



Honorable Jack Weich, page 3

for publie purposes,” within the msaning of the above constitu-~
tional provision,

Seoticn 4 of the BHousing Authorities law creates in each
city of the State a "public body corporate and politio™ to be
known as the "Housing Authority"™ of the city, to be called into
active existence for transaoting busipess under seld law by
proper resoluticn of the governlng body of seid oity, besed upon
certain findings of a need for better housing conditione. Under
Section B of the Aot the governing dody of the Authority con-
sists of five commisslonere eppointed by the mayor of such eity,
and the appointment, qualifications and tenure of said commis-~
sioners are fixed dy said section, including a provision that
no cormissioner shall receive compensation for hies services dut
shall only be entitled to necessary traveling expenses, incurred
in the discharge of hie duties, &Section 8 provides that no
commisgioner or eaployee of an Authority eshall acquire any
interest direct or indireot in any housing project or in any
contract for materiels or services in ccannection therewith,
and <ection 8, in enumerating the statutory powers and duties
of the Authority, declares that "en Authority shall constitute
a publioc body ocorporate and politic, exercising pudblie end
esgsential governmental functions, end heving ell the powers neg-
essary or ccnvenient to carry out 2nd effectuate the purposes
end provisions of this Act.,” Among the powers granted is the

~—~right to sue snd dbe sued, to have a seel, and the right of per-
petual succession, to investigate into living, dwelling, and
housing conditions, and the means and methods of improving the
sane, &nd to enter into any and all necessary contracts for this
purpose, to leagse or rent any dwellings, houses, etc., embraced
in any housing projeot, and to own, hold or improve real and
perscnal property, to acquire real property by the sxerciss of
the power of eminent domain, to invest the funds of the Auth-
ority, and to conduct examinations and investigations, hear tes-
timony ard take proof on any matter material to the work of
the Authority. Section 9 of the Act declares it to be the
"poliey of this State that each housing authority shall manage
and operate its housipg projects in an efficlent manner so as
to enable 1t to fix the rentals for dwelling eccommodations at
the lowest possible rates consistent with its providing decent,
safe, end sanitery dwelling accommodations, and tbat nc Eousing
Authority shall construct or operate any such project for pro-
rit, or the source of revenue td the elity.”

Sections 14, 156 and 18 of the Act provide respectively
for the issusnce of donds by an authority for sny of 1its corpor-
ate purposes, the form and conditions of sale of such bonds,
and the proviaions of the trust indentures end mortgages seouring
same, Section 20 provides that all real property of an asuthority
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shall be exempt from levy and sale by virtue of an execution,
or judgment lien, except as otherwise provided in the act, and
Section 21 erpowers an authority "to borrow money or accept

grants or other finansial assistance from the rederal Govern-
ment %

A further indicative of the public purpose to be served
by the “hHousing Authorities Law"™ and the public character of
the property owned or held by an authority oreated thereunder,
the Legislature, in Seotion 2 of the Act, makes the following
declaration or fact-finding:

“Sec. B, It is hereby declared: (a) thet there
exist in the State insanitary or unsafe dwelling
sccommodations and that persons of low income are
forced to reside in such insanitary or unsafe accommo-
dations; that within the State there is a shortage
of safe or senitary dwelling scoommodations aveil-
able at rents which persons of low incoms esn afford
and that suoch persons are forced to ocoupy overcrowd-
ed end congested dwelling acocommodations; thet the
eforesaid oconditions ceuse an increase in and spresd
of disesse esnd crims end constitute a menace to the
health, safety, morals, end welfare of the residents
of the 3tate and inpalr economic values; that these
ecnditions necessitete excessive and dieproportionate
expenditures of public funds for crime prevention
and punishment, public hezlth and safety, fire end
sccident protestion, and other publie services eand
fecilities; (b) that these slum areas eannot be
cleared, nor can the shortage of safe end senitary
dwellings for perscns of low income be relieved,
through the operation of private enterprises, asnd
that the construction of housing projects for per-
sons of low income {as herein defined) would there-
fore not be competitive with private enterprise;

(¢) that the clearsnce, replanning, and reconstruc-
ticn of the areess in which insanitery or unsafe
housing conditions exist and the providing of safe

end sanitary dwelling acecoamodations for persoas of
low income are public uses and purposes for which
public money may be spent end private property ac-
quired end are governmental funetions of State con-
cern; thet it is 1n the public interest that work

on suech projects be commenoed eaB socn as possible

in order to relieve unemployment which now constitutes
an emergency} and the nocessity in the public interest
for the provisions hereinafter enacted; is hereby
declared es e matter of legislative determination.®
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It is true that leginlative findings and determination
of pudlic uss are not conclusive on the courts, but they are
certeinly entitled at least to great respsct, since they relate
to publie conditions concerning which the lLegislsture, both by
necesslity ard duty, must have known. Bloeck ve. Hirsh, 256 U, =,
13%, 41 Sup. Ct, 458, 45 L. 414. 8685; Feople vs. ‘harles
Sehweinler Press, 214 N. Y. 385, 108 N, &, 639 Kew York City
Housing Authority vs. tuller, BYO K. Y. 833, 1 N, 2, (24) 158,

In determining what constitutes a public purpose or use,
for which public funds ray de applied, ss contra-distinguished
frox & private purpose, the Court of Civil Appeals, in Bland,

;t al va, City of laylor, et al, 37 5. &, (2&?391, held as fol-
owa:

*The determination of what constitutes s publie
purpose is primarily s legislative funetion, subject
tc review by the courts when abused, end their deter-
pinaticn of that matter should not be reversed, ‘ex-
¢ept in instences whers the logislative determination
of the Cuestion is palpably and manifestly arbitrar
and incorrest.' Neel v. Boog-'cott (Tex. Civ., App.
847 5., ~. 689, 691; #alker v, City of Cincinnati, 21
Ohio 5t. 14, 8 Am, Rep. £24; Brodhead v. City of Fil-
waukee, 19 #is, 824, 88 Am. Dec, 71l; State v, Cornell,
53 Neb, B58, 74 N. 4. 89, 8¢ L. R, A, 518, €5 Am.
ot, Rep, 6E9. and If thers be any doubt as to whether
the purpose questioned be a publie use, the legisla-
tive deterxination thereof shculd control. Brown
.v, Galveston, supra; Amarillo v. Tutor, suprs; State
v. Cornell, supre; Lormen v, Ky. Boerd of igrs., 93
iy. 587, 80 5. w, 901, 18 L, R. A, DBS."

There are ro cszes in this Jjurisdiotion detersining the
sonstitutionality of the “ilgusing ~nthorities .aw,™ ar the tex
sxemption feature thereof, because governmental housing projects
sonstitute & comparatively new mesans of remedying an ancient
evil, But frox the varicus features of the {exas "Housing iuth-
orities law,” hereinadove adverted to, including the ereation of
& body politie and corporate to séminister the Act, governed by
compissioners who serve without pey, who are suthorized to
aeguire, hold and sell real and personal property, Lo plasn,
sonstruct, rent or lease housing projects for the clearancs of
slur areas and the providing of sefe and sanitary housing acoom-
modations for persons of low incore, exearcising the power of
eminent domain to that end and authorized to issue bonds in fur-
therance of its corporate purposes, and to hold its properties
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free from liens, execution, and taxatlon, certainly leaves no
room to doubt that the legislature of Texas has declared and
committed itself to the proposition that the purposes to be
served by this det are public and governmental, and the property
acqQuired, owned, held and used by the housing authorities
created under the Act is public property used for public pur-
poses, Not only 414 the Legislature expressly so deoclare, but
these enumerated atiributes or features of the ~ct are all, to
our mind, indiocla of this public and governmental purpose.
Therefore, we would not feel constrained, even in the edbsenoce

of authorities from other jurisdictions, to disturd this legis-
lative declaration and faot-finding. W%e take this position
because we do not think it can be controverted thet leglslation,
such as under coneideration here, designed to alleviate the
conditions of disease, immorality end c¢rime ineident to crowded,
unsafe and unsanitery housing conditions, is a proper and valid
exercise of the reserved police power of the State to protect
the health, safety and general welfare of the publioe.

Upon this theory, Eousing Authoritiesz Laws of other states
have been fully sustained as the exercise of & proper governmental
function for s valid public purpose. New York City Housing
Authority vs. Muller, 270 N. Y, 333, 1 N, E, {2d4) 163; LecKulty
} ya, Owena, 199 S, &, 4253 Wells vs, Zousing Authority of City of

%“ilmington, et al, 197 E. %, 693. These casss turned upon con-
stitutionsl and statutory provisions, sudbstantislly 1dentical to
those involved here, and, although persuesive only, we deem
such authoritiss controlling, in principle, upon the instant
question of whether or not property held by the Brownsville
Bousing Authority is "pudblio property used for public purposes®
within the meaning of pertinent eonstitutional provisions limit-
ing tax exemptions to esuch property. Moreover, the last two
cases ¢cited above are more directly in point, in that the ques-
tion was rasised and determined regarding the validity end con-
gtitutionality of the tax-exemption feature of the sets under
consideration, and the court, in each c¢ass, held thatl property
to be used in carrying out & slum elearance end low-cost housing
project was municipel propsrty within the Copetitution end aleo
was property used exclusively for pudblic purposes within the
Constitution, so &8 t0 be exempt from taxation.

In our opinion, Section 22 of Article 1269k, Vernon's
ippotated Civil Statutes, commonly known and cited as the “Housing
Authoritdes lLaw" 18 a constitutionel exemption from taxation, and
property owned by the Housing Authority of Brownsville, Texas,
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duly oreated under sald act as a public body corporate and
politie, and an agenoy or instrumentality of the State of Texas,

—under its police power, is "publie property uased for publie
purpoeces,” entitled to exsemption from State and county ad
valorem taxes under said "Housing Authorities lLaw" and control-
ling constitutionel provisions.

Yours very truly

ATTORNEY GENERAL OF TEXAS

By

\
Pat ¥, Neff, Jr

Assistant

PKN:N

APFROVEDFEB 28, 1940




