OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GERALD €. MANN
ATYORNEY GENERAL
Honorsble Pat Beene
County Attorney
Andrews County
Andrews, Texas
Dear Eir: ‘ Opinion No. 0-1%
Re: 1. Can the sfonexrs' court
legally alliR - .00
28 car expenses 5 -the sherif?

x order allowi)

_ Yo 4 inton of this department on
the above stated guentions has been received,

2ty , Texse has & population of
5F the year of 1838 the valua-
ren five zxnd six million, and for
390 the valuation was e 1ittle over

lLie Sheriff of Andreve County ie being paid
on a fee Vasgis, £nd hig feea rm over the maximum,
In his Tee report for the year of 1939 he szhowed
ag & oredit to himself an item of £600.00, which
he 1e clalming as car expense, but he falled to
make monthly expenze reporte se provided by Arti-
cle No. 3899, and further even in hiec fee report
he doee not attempt to itemize or explain the de-
duation other thsn car expense.

"Touestion'! Can the Commiesioners Court
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legally allow this item of $600,00, under the
above set out cirocumstances, to the Sheriff?

*The Shetriff of Andrewas County is also
the Collector and Assessor of Taxes; and the
benk, which is the County Depository, is lo-
cated in Midland, Texse, snd the only place
provided for his keeping the money, which he
collects, other than in the depository 1is& a
vault in the Court house; in April of last
year this veult wsa broken into by thieves,
who have never been apprehended, and $487,64
in cash was taken,

*fQuestion' is the Collector responsible
for this loszg, and should it be returned to
the County?

®"As above noted for the year of 1638

Andrewa County had a valuation of between 5

and 6 million, therefore the county commission-
ere salaries wae figured on a per diem basis of
£5.00 per dey, for the yeasr of 1939, Each Com-
missioner, during the year of 19359, turned in
his time st each Commigsioners' Court meeting,

~ snd 1t was passed upon snd the Clerk lssued &
wvarrant for such time turned in, and at the end
of the yesr each of the commissioneres had not
drawn all of the maximum provided under
Article 2350, but they-passed an order commande
ing the clerk to igsue a warrant to each com-
‘migsioner in amount of the difference between
smount received during year and the meximum,
which in thie insetsnce is $1200,00.

“tQuestion' Can thie be legsally done?

Section (a) of Article 35899, Vernon's “nnotsted
Civil Statutes, resds in pert as follows!

"At the close of each month of his tenure of
office esch officer named herein who is compen-
gated on a fee basis shell meke as part of the
report now required by lsw, an itemized and sworn
etatement ¢of all the sctual snc necessary expenses
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incurred by him in the conduct of his office,
auch es staticnery, etamps, telephone, pre-
miums on officials' bonds, including the cost
of surety bonds for hie Deputios, premium on
fire, burglary, theft, robbery insurance pro-
tecting public funds, traveling expences and
other necessary expenses. . . If such expences
be inourred in conne tlon wlth any partlcular
cege, sguch etatement shall neme such cace.
Such expenee sccount shgll be eublect to the
sudit of the County Auditor, if any, otherwise
by the Commissioners' Court; and 1f it arvears
that any item of such expense wes not incurred
by such officer or such item wss not & necessary
expense of office, such iten shsll be by such
suditor or court rejested, in which care the
collections of such item may be adjudicated in
any court of sompetent jurisdiction. The amount
of sslaries pald to Assistants snd Deputies shall
elec be olearly shown by such offiser, giving
the name, position and amount pald each; and in
no event shsll any officer show any greater .
smount than setually psid any such Assistant or
Deputy. The smount of such expenses, together
with the amount of salesries paid to Assistants,
Deruties and Clerks shall be paid out of the
fees earned by such officer. . .* .
The case of Plerson, Justice of the Pesce, et al,
vs. Gelveston County, 131 B5.¥W, (24) 27, holds, among other
things, that & Juatice of the peace wss not entitled to re-
cover from the county certesin items of expense claimed for
postage, traveling expensss, and messenger service during
certain years 1in office, where the Juetice Aid not render
monthly etetements of such expenses s# required by statute,
but merely filed snnusl reporte eetimeting the expense &n
lump sum smounts, ‘

Referring to Article 3899, suprs, we quote from
the ebove mentioned cmse =g follows:

"Thée menifeet purpose of thie etatute was
to provide & means of sscertzining the correct-
ness of expense iteme esch month sa they are
incurred. The sctusl exnenses pald or lacurred
congtitute the messure of the offiasliel'e right
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to recoupment. Zhe monthly 1temization is for
the proteation of the county by effording a
meane of ascertsining the faect and smount of
such claimed item of expense and whether it
wes properly chargeable ag such. It is meni-
feet from the sannusl reporte snd oconfirmed by
the evidence that these expenses were nerulgh
estimated and a lump sum given each year, e
etatute would be of no value £f its sslutory
provislons eould be evaded in this manner, We
hold the items vroperly dlssllowed by the Com-
missioners' Court, and the trisl courtts Judg-
ment correct in denying recovery therefor.*

Therefore, ycur first question iz snswered in
the negative,

In the case of Boggs ve. The Btate, 48 Tex. Rep.
p. 10, the defendente filed = Ewpeclsl answer, averring that
Bogis, as Tax Collmtor, having collected the taxes, and
being ebout to start to Austin wi th the money, had $1300,00
of 1t stolen from him, without his fault, (stating the cir-
cunstances of its loss.) The plaintiff filed exceptions to
thia ansver, which was sustained, which is acrigned as error.

¥We quote frow the cbove mentioned case-ag follows:

*It was contended by the counsel for the
sppellants that Boggs, being an officer, @o-
oupied towsrd the state the position of a

- ballee for hire, in the business of gollecting,
preserving, and accounting for the taxes of
Rusgk County, and thst as he took care of the
money in his hanés, as 2 prudent men would
ordinarily have done, in reference to his own
property, neither he nor his sureties were
reaponeible for ite loes,

*We do not understand such to be the legal
poeition and repponsiility of the public of-
ficer whose duty it ig to collect and acgount
for the money of the state as a tax collesetor,
nor 1s 1% 1in acoconrdence with the terms of hig
bond, signed by him and hie sureities se pre-
soribed by law,

. “He 1 bound to account for snd pay over
the amount of money which he colleets legs his
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commissicng, or his sureties must do it for
him,*

¥e quote from Corpus Juris 61, p.1l023, && follows:

YA collector of tsxee is not regarded as
& ballee of the money collected by him gné re-
maining in hie hende, but he 1s a&n insurer of
its eafety sgeinest loss by any mesns whsatever,
He is therefore responsible for the taxee col-
lected, although he 1s robbed -of the m-ney or
it is etolen from him, "

The case of American Indemnity Compeny, et al. vs.
State, 104 S.W. (2d) 68, wae s suit instituted by the state
in the dlstrict court of Hidalgo County for two distinet pur-
posee, first, to sel sside the Jjudgment in éause No. B-35697,
styled The State of Texas v. Brown Land and Cattle Company,
et gl., and second, to recover from O. Em. Jones, former tax
collector of Hidslgo County, as principsl, and the American
Indemnity Cozxpany, as surety on his official bonds ss tax
collector, the sum of Y16,379.11, together with interest,
alleged to have been paid out by Jones from funde in his
hands a8 tax collector, in conformity with and under color
of the judgment in cause No. B-3597.

¥We quote from the above mentioned case_as follows:

*It was said in the case of Town of
Cameron v. Hicks, 65 W. Va, 484, 64 S.E. 832,
838, 17 Ann. Cas. 926; 'By the great weight of
suthority, the custodien of public money is nct
e ballee, bound only to the exerclilse of high
degree of care, prudence, and diligence for 1its
eafety, and exeusable for the loss thereof by
fire, robbery, theft, or bank fallure, when such
loss 1s not in any sense due to negligence or
misconduct on his part, but z Gebtor and lnsurer
to the extent of the amount received, excuseble
for no losses except those resulting from acts
of God or the public enemy.'

"Though Jones mey have pald this money out
in good falth and under the belief that it was
his duty to €o eo, =z8 & result of the judgment
in cause No. B-3597, nevertheless, he was an
ingurer of these funds and his fellure to pro-
perly eccount for them to the State of Texas
renders him end the surety on his officisl bond
lisble to the State to that extent. . . %
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Your second questlion is answered in the affirma-
tive.

Article 2350, Vernon's Annotated Civil Statutes,
reads in part as follows:

"In countiee having the following eese:red
valuations, reepectively, as shown by the total
accetsged valuations of all properties certified
by the county assessor andgoproved by the Com-
migsloners Court, for county purposes, for the
previous yesr, from time to time, the County
Commissionere of such counties ghsll eech re-
celve ahnual eglaries not to exceed the amounts
herein specifled, sald salarlies to be paid in
equel monthly inetsllments, at least one-helf,
and not excﬁeding three~fourths, out of the Koad
and Eridge *und snd the remainder out of the
Genzral "und of the County; said asseseed valua-
tlons and selaries appliceble thereto being as
followe:

- * L

*In counties heving sssessed valuation of
more than Four Million Five Bundred Thousand and
One Dollars (§4,500,001) and less than Sic Mil-
11on Dollsrs (46,000,000) esch commigsioner shall
receive Five Dollars (§5) per day for each day

. served as commiedoner, and a like smount when
acting as ex—officio road superintendent in hle
Commiselonere Precinet, provided in no event shall
his totsl compensation exceed Twelve Hundred Dol-
lare ($1200) in eany one year.®

Ae sbove stated, Andrews County had sscesgsed val-
uations of all properties of between Five Dollars ($5) per
day for each day served ae commlgsioner for the year of
1839 and each commissioner turned in his time at eadh com-
missinners' court meeting, and it was passed upon and the
clerk issued & werrant for such time turned in. At the end
of the yeor each of the commigeloners had not drswn all of
the maximum provided under Article 2350, supm, but the
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commisel :ners' court passed sn order commanding the clerk
to iseue & werrant %o esch commissioner in amount of the
difference between the amount received during the year

and the meximum, which in this instance was Twelve Hundred
Dollare ($1200). Eaéh commissioner is entitled to Five
Dollars ($5) per day for each day actuslly served as com-
mlesi:ne , as provided in Article 2350, eupra, and ie not
entitled to the maximum unlese he has actuslly served ae
commisel “ner for a sufficlent length of time st $5. per day
which would emount to the maximum of §1200. In this con-
nectlion we interpret the worde “"emch day eerved ss coummie-
sioner" to mean each day or the time amctually served by
eaoch commissioner in performing the duties of commiesioner
as lmposed by law and does not include any time which wase )
not actually served in the performing of the dutles as com-
miseloner,

We quote from Texas Jurlis. Vol 34, p. 529 as
follows:

*An officer is entitled to compeneation
at the rate prescribed by the statute which is
in force when his services are rendered, Or-
dinarily stetutez and orders msking chesnges in
the compensation of officers spesak prospectively,
and will not be given a retrosctive effect. Nor
may & commissioners' court meke a changed rste
of compenaﬁtion apply to servicee slregdy ren-
dered. . .,

Statutes prescribing feee for public officers sare
etrictly construed; hence 2 right to fees may not rest in
implication. VWhere this right is left to construction, the
language of the law must be construed in favor of the govern-
ment, Where a statute is cgpable of two conetructions, one
of which would give an officer compensation for his services
in sddition to hie salery snd the other not, the lster con-
struction should be adopted. See the case of McCslls vs.
City of Rockdele, 246 S.W., 684; Fastland County vs. Hazel,
288 5,¥%, 518; Msdden ve. Hardy, 5o S.W. 926,

In view of the foregoing suthoritieg, your thinrd
questlon is answered in the negative.

Trueting thet the foregoing fully anewers your in-
quiries, we remmin

Youre very truly

ATTORNEY GENERAL OF TEXAB

By /8/
Ardell Williams
Assictant



