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6, 1540, requesting
which letter real

Fe: Cean a tax now bde

0d put with sohool
- k-. § during the

"Somatim@ during car 1925, a
special law wad passed hhe Legisla-
ture for the gre a/nsw Bochool
Disgriet #5, Refugdo fouply, Texas, tak-

g apraximately @ acres of land

~-«ol Diatr 8t $4 and smnexing it

. ¥ From the inforze~

5. scQuienced in the changing of
dody of/lapd from School Distriet

1080/ Digtrict ¥5. I am unadle

Ring”"what, if anything, the
gy School District #4 had to
he adove change.

"Sghool District €5 is now reedy to
vote some more bonds and the land owner
who ovns the 22,000 sores of land hes
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Honoreble K. D. Fall, page 2

not paid all the texee which wes assessed
against his property due to the ebovs change.
%hat I want to know iz whethsr or not a tax
now ¢an be l:reolly assesced agoinst the
22,000 acres of land tsken froz School
District £ enéd put with School District

#5 during the year 1925 as above mentioned,

-
. & s »

*For your informetion, under SCHCOIS,
37 T. J. Fere 898, Section 38, and the oases
above mentioned, are citeld some curative
stztutes which I belicve will make the pro-
cedure valid if tLe czams was illegsl or
invalid a2t the time the District was created."

The special ect of the Legislature to which
you refer is House Bill 363, Ch. 119, Special Lews of
Texas, Ioth lLegislature, 1925, p. 352, Said act pro-
vidss in part s follows:

"fec. 1. Th.t Conmon School District
Ko, 5 48 hsreby orcated and established
in Fefuglo County, Texzs, including therein
territory descrided by netss and dounds ss
follows . « . »

“. . &

"S¢0., 4. It is heredby sxprresely pro-
vided that the ocutstanding dbonded or other
valid indebtednges of said common school
district No, 5 shall become the valid end
sudbsisting obligations of the cozmon
echool distriet No., 5, as ersated by this
act, and all current contracts for the
asintenance of the schools of the said
common school districet No. 5 and all

- local taxes heretofore authorized by the
s8id diatrict are heredby validsted for
the s8id common school districet o, § in
all respects.” '



69
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¥e accept your statement thst the purposs or
effect of this legislation was to add soms 22,000 secres
of land to school distriet Xo, §. :

Frior to 1927, vhen Article 7, fecticn 3, of
the Texas Constitution was aitsnded, the Legislature wss
authorized to create school districts by special acts,
and in like manner to attach territory to existing
school districts. This 18 too well settled to require
e citation of asuthorities.

Section 4 of the act above quoted, however,
ig olterly uncosstitutionsl as in viocla tica of
Article 7, Section 3, in that it ettexpted to spread
the bondca indebtednass of old common sehool district
Ko. 5 over the entirs new district, and the locsl =main-
tenance taxes snd taxes to servics said bonds were
sttenpted to de applied to the entire territory without
a vots of the people in the newly annexsd portion of
the district to deternine whether the district as then
cenotituted would consent to such taxation. Constitu-
ticn, Article 7, Section 3; Love vs, Rookvall Indepen-
dent School Distriet (T. C. A. 1917, vrit refused)
194 S, ¥. 659; Cummins vs. Gaston (T. C, A. 1908, writ
refused) 109 €. %. 476; Cradd vo, Celeste Independent
School District, 105 Texas 205, 146 5. ¥. 528; Burns
vs. Dilley County lLine Independent School Distriot
(Com. App. 1927) 295 £. ¥. 1091; Young vs. Fdps Inde-
%ondcnt School Diatriot (Com. App. 1931) 3L S. wW. (24)
57.

In Burns vs. Dilley Cointy Line Independent
Sohool District, supre, the Comuission of Appeals not
only held & provision in the act, similer to Section 4
quoted sbove, to be unconstitutionsl, dbut furthzr held
that the invalidity of such section also rendersd the
whole act void. %e do not £ind it necessery, however,
to express an opinion om this point in determining your
question,

Ruzero:s ects of the legislature had been passed
containing provisions einilar to Bection L qucted above,
snd in order to avoid the results vhiceh might follow
from the unccnstitutionality of all these acts, ths
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Legislature pasced several velldating scts designed to
reaedy this dirficulty. See Vecrnon's Texas Civil
Statutes, Articles 2802a, 2815g-2, 2815g-3, 2815g-6,
2815g~7, snd 2E15g~8 (being Acts 1929, Llst Legisla~
ture, page 666, Ch. 208; Acts 1931, 4218 Legialaturs,
Seoond Called Session, page 63, Ch. 39; Acts 1933, 43rd
Legielature, page 60, Ch. 313 Acts 1934, 43rd Legis-
lsture, Third Called Seasicn, page 90, Ch. 45; Acts
1935, Lith Legislaturs, page 530, CL, 221; Acts 1635,
Lith Legislsture, Pirst Called éusion. psce 1555,
Ch. 380.) Ome of thess statutes, Article 2802a, was
conaiderel and applied by the Commissicn of Appeals

in Young ve. Edna Independent School District, 34 €.
¥. {22) 857, under facts almost identical 4o those
pressnted in your letter.

In thet case the 39th Legislature had attach@d
tearritory to the ¥dna Independsnt School Distrlet, and
the pleintifr had brought 2n ection to restrain the col-
lection of eny taxes slleging that the ect: attexmpted to
vlece upon the newly added territory both naintenance
=nd bond taxes of the o0ld Xdna Dietrict without a vote
of the new district, in vioclation of Secticn 3, Articls
7 of the State Constitution, end that the nex district
was stteapting to levy and collect said taxez without
mving held an election for such purposs., It was alse
alleged that the new Adistriot was sbout to issue donds
in the sum of £65,000 end levy a tax on the property cof
said district to pay the interest and create 2 proper
sinking fund therefor, "said donds end teaxes having deen
duly euthorized by en e¢lection held in sald new district
aftsr the peassage of the 1925 act.” The court 414 not
pess upon the qusstion of whether the unconstitutionsl
partion of the asct destroyed the vallidity of that part
ereating the district, dut held sz follovwe:

, "Under suthority of Lyforé Indepen~
dens School District vs. ¥Willemar Indepen-
dent School Distriet, 34 S. %. (2d) 854,
this fay decided by this czection of the
commissicn, we Lold that the velidating act
rarsed by the regular session of the Alst
Legisleture of Texas, teing &£. B. 384, ch.
298, p. 666 (Vernon's Annotated Civil
Statutes, Article 2802a) fully set ocut
in the adove mentioconed opinion, has effect



Honoreble X. D. Hall, page §

to validate ané make legal the new Xdna
independent school distriot, together
with 2l)) taxes and bonds votsd by the
new district, and that regardiess of
whether such distriot was valid at the
time of fts creation or not, a question

we 40 not nov pass on. (Unlerscoring
ours)

©lt follows from what we have said
that all of that part of Young's petition
wtich seeks to enjoin the issusnce snd
sale OT the bonds of the new Zdne indepen-
dent school district in the sum of 265,000,
and the levying and collestion of the tax

duly voted for suoh oscs, states
no cause of action.” %Enaerlooring ours)

The ocourt then held that although the orsation
of the district hed been validated and that bonds end
taxes thersafter voted might be levied and oo0lleoted; bond
ané maintenanscs texes of the o0ld district whickh had
ns ver beer assumed Or authorized by sn election held for
that purpose after the attachment of territery to the old
district, could not be¢ levied and oollected without a

vots as required by Secticn 3, Artiecle 7 of the State
Constitution. : :

Te 40 not consider it necessary to set out
Article 2802a ot length, dut note that by ite exprese
terms, it also applies tc comnon school éistricts.

‘Our oitation of ths foregoing acts of the
Legislsture and the application of Article 2802a as
validating the orestior of this district with its
added territory, and permitting the issuance of bonds
and levy of taxes properly submitted to a vote of the
psople thereaftsr, should nd dbe construsd as suggest-
ing that such provisions as ere ¢contained in Seaotion 2
of Article 2815g-7 ars thoemselves conktitutional, since
the Legislaturs dose not have the power t0 val idate
that whieh it is without constitutional power to suthorize.
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Honorsble K. D. Fall, page &

Johnson v. Lindsay (T. C. A. 1930, writ disaissed)
30 S, W. {24) 655: Olobe Indeaxnity Co. vs. Barnes
{(T. C. A. 1926) 280 8. v, 275,

It is our opinion thet school 4istrict
¥o, § of Refugic County may now legslly lavy and
colleot taxes on the 22,000 acres of lend added
to said dietriot by House Bill 363, Ch, 219, Acts
39th lLegislature, Regular Session, for the purpose
of servicing tonds which 4t now proposes to is-ue;
provided, however, thet such bonds end taxes ars
properly suthorized at an sleotion held tbr that
purpose.

Yours very truly

ATTORKEY GENERAL OF TEXAS

By é.?/w
c l] €. Cazm ok

Assistany
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